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INCE the publication of the fifth edition many changes 
have been made in the law affecting Banks and Banking, 

while the Act of Congress, known as the McFADDEN BANK- 
ING BILL, approved February 25, 1927, amends in many im- 
portant particulars the Federal banking law. ‘e 

The work, has been brought to date by a thorough examina- 
tion of the decisions and statutes. Citations to the UNITED 
STATES CODE have been added. 

The McFadden Banking Bill, amending the United States 
Revised Statutes and Federal Reserve Act, has been inserted in 
those parts of the law which it amends, and a table giving a 
summary of the changes has beer. added in the Appendix. — 


The great reputation earned by the previous éditions of this 
important treatise will be well sustained by this new one. It 
covers the whole range of banking law as judicially and legis- 
latively developed, and embraces the organization, government 
and dissolution of banking institutions. ! 

This new edition should be in the library of every bank, trust 
company and attorney interested in banking law. _ | 
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A Directory of Case-Books 


Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 


Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University 
of Chicago. 681 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of the Harvard Law School. Parts I-III 
in one volume, 8vo, cloth cut flush, pp. 341, $2.50. Harvard University Press, Cambridge, Mass. 

Admiralty, Cases on, American Case—Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol, price $5.50, buckram binding. West Publishing Co., St. Paul. Minn. 

Agency (including Master and Servant), Caseson. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv + 1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late Professor 
of Law,in Cornell University. Third Edition, revised by Horace E. Whiteside; pp. xxv, 915; 353 cases, 
8vo, buckram, $6.50 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F. C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, 1 vol., price $5.50, buckram 
binding. West Publishing Company, St. Paul, Minn. 

Agency, Cases on. By Floyd R. Mechem, of the University of Chicago. Second Edition 1925, revised by 
Dean Warren A. Seavey. 845 pages, 1 vol., price $5.00, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund, Admiralty (Lord & Sprague), Agency (Goddard), 
Bills and Notes (Smith & Moore), Carriers (Green), Civil Procedure (Magill), Code Pleading (Throck- 
morton), Common-Law Pleading (Whittier), Conflict of Law (Lorenzen), Constitutional Law (Hall), 
Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), Dam- 
ages (Mechem & Gilbert), Equity:(Cook), Evidence (Hinton), Federal Jurisdiction and Procedure (Me- 
dina), Insurance (Vance), International Law (Scott), Legal Ethics (Costigan), Mortgages (Parks), Part- 
nership (Gilmore), Oil and Gas (Kulp), Persons (Kales), Property — Future Interests (Kales), Property 
— Personal Property (Bigelow), Property — Rightsin Lands (Bigelow), Property — Titles (Aigler), Prop- 
erty — Wills, Descent and Administration (Costigan), Public Utilities (Smith & Dowling), Quasi-Con- 
tract (Thurston), Sales (Woodward), Suretyship (Hening), Torts (Hepburn), Trade Regulation (Oliphant), 
Trial Practice (McBaine), Trusts (Costigan). West Publishing Company, St. Paul, Minn., Publishers. 

Appellate Court Practice, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. 
573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1924. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1o10, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second os 
8vo, cloth. 648 pp., $5.00. Harvard University Press, Cambridge, Mass. } 

Bankruptcy, Cases on. By Evans Holbrook and Ralph W. Aigler, Professors of Law, University of Michigan. 
Second Edition 1927, 661 pages, r vol., price $5.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith formerly Professor of Law, 
University of Wisconsin and William Underhill Moore, Professor of Law, Columbia University. Second 
Edition, 847 pp., r vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bills and Notes, Caseson. By William E. Britton, Professor of Law, University of Illinois. 938 pages, t vol., 
price $5.50, cloth binding. Published in 1923 by Callaghan and Company, Chicago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 net. Little, Brown, & Co:, Pub- 
lishers, Boston, Mass. 
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Carriers, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard University, 
Second Edition, 8vo, cloth, pp. vii + 684, $4.00; sold with Wyman’s Cases on Public Service Companies, 
$3.00. Harvard University Press, Cambridge, Mass. 

Carriers, Cases on, American Case—Book Series. By Frederick Green, Professor of Law, University of Illinois, 
Second Edition, 829 pp., 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on, American Case-Book Series. By Roswell Magill, Professor of Law, Columbia Uni- 
versity. 1 vol., 592 pages, buckram binding, price $5.00. West Publishing Company, St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
$5.00 net. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Caseson. By Edward W. Hinton, Professor of Law, University of Chicago. Second 
Edition 1922. 690 pages, price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on. By Edson R. Sunderland, Professor of Law, University of Michigan. 761 pages, 
rt vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes) 8vo, cloth, pp. 1689, $10.00. Harvard University Press, 
Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law 
in Harvard University. 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge; Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price $6.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. By Henry W. Humble, Professor of Law. 688 pages, 1 vol., price $4.50, cloth 
binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and r5th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case—Book Series. By James Parker Hall, Dean of University of 
Chicago Law School. 1 vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on. By Dr. Lawrence B. Evans, Counsel to the Brazilian Embassy, Washington. 
Second Edition 1925. 1382 pages, price $5.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 

* Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case—Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pp., 1 vol., price $6.50, buckram binding. West Publishing Company, St. Pauli, Minn. 

Contracts, Cases on the Law of. By George P. Costigan, Jr., Professor of Law in the University of California. 
1489 pages, t vol., price $6.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract 
of Title. $5.00 net. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. 1 vol., pp. xiv, 503; 177 cases, 8vo, buckram, 
$5.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Corporations, Municipal, Cases on the Law of. By Charles W. Tooke, Georgetown University Law School, 
1926 Edition. 1300 pages, 1 vol., price $6.50, buckram binding. Callaghan & Company, Chicago, Illinois. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 
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Corporations, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
Edition. Used in forty law schools. 1005 pp. with an appendix of Corporate Forms. $6.75 net. Amee 
Brothers, 21 Brattle St., Cambridge, Mass. 

Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean, University of Wis- 
consin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West Publishing 
Co., St. Paul, Minn. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1107, $6.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Dean, University of Pennsyl- 
vania Law School. Second Edition, 825 pp., 1 vol., price $5.00, buckram binding. Together with abridged 
edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West Publish- 
ing Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Dean, University of 
Pennsylvania Law School. 427 pp., 1 vol., price $4.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, University of 
Chicago, and Barry Gilbert, of the Chicago Bar. 620 pp., 1 vol., price $5.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Professor of Law, Harvard University. Second Edition 
pp. xvi, 624; 224 cases, crown 8vo, buckram, $5.00 met. Little, Brown, & Co., Publishers, Boston, 
Mass. 

Damages, Caseson. By Ralph S. Bauer, Professor of Law, DePau University. 763 pages, 1 vol., price $5.00, 
cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo. 
Price, law canvas, $5.00 met. 

Equitable Relief against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in 1924 by the Editor, Z. Chafee, Jr., Langdell Hall, Cambridge, Mass. In use in twenty-five 
Law Schools. 530 pp., 1 vol. price $4.50. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Yale University. 
Three volumes, Vol. I, 821 pages, price $5.50, buckram binding. Vol. II, 854 pages, price $5.50, buckram 
binding. Vol. III, 1067 pages, price $6.00, buckram binding. West Publishing Company, St. Paul, 
Minn. 

Equity, Cases on, American Case—Book Series. By Walter Wheeler Cook, Professor of Law, Yale University. - 
One-vol. edition, 1198 pages, buckram binding, price $6.00. West Publishing Co., St. Paul, Minn. 
Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Clothcut flush. The Harvard Law Review 

Association, Cambridge, Mass. ; 

Equity Jurisdiction,Casesin. By James Barr Ames, late Dean of the Harvard Law School. Vol.I, Parts I-VI, 
8vo,cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only) 8vo, cloth cut flush, pp. ix + 
459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University Press, 
Cambridge, Mass. 

Equity Pleading, Collection of Caseson. By Edward W. Hinton, Professor of Law, University of Chicago, 1927 
Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & Company, Chicago, Illinois. 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. 1120 pp., 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Lawin Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in Har- 
vard University. 8vo, cloth, pp. xv + 1033, $7.50. Harvard University Press, Cambridge, Mass. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50 cloth bind- 
ing. Callaghan & Company, Chicago, Illinois. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Pub- 
lishing Co., St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales late of the Chicago Bar. 729 
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pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In-use at 
Cornell, New York University, University of Missouri, lowa State University, Fordham University Law 
School, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus, 
in Harvard University. 8vo, cloth, pp. xiv + 1197, $4.50. Harvard University Press, Cambridge, Mass. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, r volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. By Dr. Lawrence B. Evans, Counsel to the Brazilian Embassy, Wash- 
ington. Second Edition, 1922. 849 pages. Price $5.25, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 789, $6.00. Harvard University Press, Cambridge, 
Mass. 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr., 
University of California, School of Jurisprudence. 616 pp., 1 volume, price $5.00, buckram binding. West 
Publishing Company, St. Paul, Minn. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on'the Law of. By I. Maurice Wormser, Professor of Law at 
Fordham University. Bound flexibly, price, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Mortgages, Cases on, American Case—Book Series. By James L. Parks, Professor of Law, University of Mis- 
souri. 1 vol., buckram binding, 600 pages, price $5.00. West Publishing Co., St. Paul, Minn. 

Mortgages, Caseson. By Morton C. Campbell, Professor of Law in Harvard University. Published in 1926. 
640 pages, $5.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. 1 vol., 8vo, pp. xvi, 900, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New York. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pp., z vol. price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, University 
of Wisconsin. 638 pp., with Supplement by William E. Britton, Professor of Law, University of Illinois, 
162 pp., z vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth, pp. viii + 622,$s5.00. Harvard University Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law; pp. xi, 691; 286 cases, 8vo, buckram, $6.00 net. 
Little, Brown, & Co., Publishers, Boston, Mass. 

Partnership, Cases on. By Floyd R. Mechem, Professor of Law in the University of Chicago. Fourth Edition 
1924. 1051 pages, r vol., price $5.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Personal Property, Cases on, American Case-—Book Series. By Harry A. Bigelow, Professor of Law in the 
University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is Volume I 
of a five-volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, Hus- 
band and Wife, Marriage and Divorce.) By Albert M. Kales, late of the Chicago Bar. 830 pages, 1 vol., 
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LAW REVIEW 


VoL. XLI JUNE, 1928 


EQUITABLE SERVITUDES ON CHATTELS 


HE “ decadence ” of equity,’ like that of Rome in the time of 
Cicero, does not prevent the continual extension of its 
boundaries. Although some equitable doctrines became rigid 
under Lord Eldon, and others have been disadvantageously af- 
fected by the procedural fusion with law, nevertheless the creative 
energy of chancery has by no means entirely disappeared. At 
some points there has been a want of flexibility, for instance the 
failure to grapple vigorously with new types of forfeitures in land 
purchase contracts which might have been brought under the 
analogy of mortgages,” but in other directions the growth of equity 
has been astonishing. Eighty years since Tulk v. Moxhay * have 
sufficed to bring the doctrine of restrictions on land from birth to 
maturity. Less than forty years ago, a writer in this Review 
cautiously suggested that “Certain Cases Analogous to Trade- 
marks ” * embodied a new principle, and thus forecast the relief 
against unfair competition which is still rapidly developing through 
injunctions with almost no help from damage suits. In both these 
instances, equity has responded admirably to the wishes of par- 
ticipants in modern business transactions, although at times im- 
posing limitations on relief because of considerations which were 
not recognized by the desires of the commercial classes. 


1 See Pound, The Decadence of Equity (1905) 5 Cot. L. REv. 20. 

2 Heckard v. Sayre, 34 Ill. 142 (1864) ; Doctorman v. Schroeder, 92 N. J. Eq. 
676, 114 Atl. 810 (1921). 

3 2 Ph. 774 (1848). 

* Cushing, On Certain Cases Analogous to Trade-marks (1891) 4 Harv. L. 
REv. 321. 
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THE PROBLEM 


A. Commercial Reasons For Restrictions 


Contemporaneously with the triumphant development of these 
doctrines, another business practice closely related to them has 
sought realization in the courts. Just as sellers of land desired to 
limit its use by remote owners, sellers of chattels and other kinds 
of personal property wished to impose restrictions on these while 
in the hands of subsequent purchasers. The same development in 
standardized products which has led to equitable protection 
against unauthorized imitations of trade names or the physical 
appearance of articles has also made it desirable to producers that 
these standardized goods should pass to the ultimate consumers ~ 
through well regulated channels, and oftentimes that they should 
be used by the consumers in such a manner as to aid in the main- 
tenance of a complex marketing system. The American manu- 
facturer contemplates a potential market in the fairly homo- 
geneous population of the whole United States,’ and his British 
contemporary hopes for a similar opportunity of distributing his 
goods throughout the Empire, at least among its English speaking 
inhabitants. Each ambitious seller by expensive advertising and 
a vast network of dealers creates in the public the habit of expect- 
ing a well remembered product of supposedly high uniform qual- 
ity in a uniform guise at a uniform price for a uniform quantity. 
Irregular and unauthorized departures from uniformity in any 
respect tear this pattern of thought and emotion which has been 
woven with so much trouble and cost, and tend to reduce the 
minds of the public to the confusion which preceded the market- 
ing campaign. The same irrational causes which lead a consumer 
to select a given article may as easily divert him away from it to 
a competitor. Some momentary irritation caused by a supposed 
falling-off in quality or failure of the manufacturer to stand behind 
his product according to the representations of his advertising will 
prevent subsequent purchases, not only by the person thus alien- 
ated but also by the friends to whom he relates his experiences. 
The manufacturer finds himself helpless to stop vague but fatal 


5 The nature of this market is well described by Srecrriep, Les Erats Unis 
D’AvjourRD’HUI (1927) c. XII. 
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and rapidly spreading rumors that some packages of his dentifrice 
have failed to prevent pyorrhea; or that a smoker has actually 
coughed after lighting one of his cigarettes; or that his automobile 
is so unsuccessful, that he is glad to have occasional dealers sell 
his new model at a twenty per cent discount in order to get rid of 
his stock. From the manufacturer’s point of view, the rigid main- 
tenance of the consumer’s habit pattern in all its details is as 
valuable as his full page advertisements in the Saturday Evening 
Post and indeed is a necessary incident thereof. 

To put the matter in another way, the strictly legal situation 
corresponds inadequately with the practical situation. Actually, 
the manufacturer by his advertising and other commercial de- 
vices has brought the consumers into a direct relation with him- 
self. He is trying to make them buy Ais product, and they think 
of themselves as buying is product. Legally, it ceased to be 
owned by him some time before it reaches them, for he is separated 
from them by a succession of sales through wholesalers and re- 
tailers. These intervening passages of title have their importance 
for some purposes. For example, the risk of insolvency, the 
methods of credit, the manufacturer’s power to control the man- 
agement of his dealers’ stores, his liability on warranties, might 
all be very different if he were selling to the public through true 
agents of his own. But for the purpose of maintaining the reputa- 
tion of his product, the existence of these intermediaries has very 
little significance. Consequently, what he wants is a new legal (or 
equitable) device which will enable him to throw a bridge across to 
the consumers over the heads of these intervening dealers, so that 
he can be sure that his product as it reaches the public will cor- 
respond in all its aspects with the product he has led them to ex- 
pect. He wants to make the intermediary transfers of title legally 
immaterial to the extent that they are in fact immaterial to his 
scheme, and to be able to treat the entire process of marketing his 
goods from the factory to the consumer as a unified transaction, in 
which the successive sales are merely incidental breaks serving 
only a limited purpose which does not affect the reputation of his 
goods. Furthermore, he desires that his dealers, though not 
agents, shall be interrelated members of a unified selling organ- 

ization, which will run much less smoothly and steadily if they are 
constantly differing with each other or with him as to the margin 
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of profit and other details. He wishes to restrict the effect of the 
transfers of title to the purposes which led him to reject an 
agency system; and to create a legal (or equitable) unity, both 
verticaliy to the public and horizontally among his dealers, which 
shall be coéxtensive with the unity of his business plan.° 

The situation is further complicated by the increasing tendency 
for one corporation to produce a large number of different articles 
which are complementary to each other. Under such circum- 
stances, the manufacturer naturally regards a related set of his 
products as an integrated group, which he desires to protect from 
invasion by his competitors. Although he may in fact transfer 
only one article at a time, he naturally desires to impose restric- 
tions which will eventually carry from him to the consumer all the 
other members of such an integrated group. Thus the United 
Shoe Machinery Company, which manufactures a complete set of 
machines for various processes in the production of shoes, desires 
a shoe factory to take its entire equipment from the United Shoe 
Machinery Company; and it has accomplished this object by 
furnishing a particular machine with the condition that it shall be 
used only in connection with other machinery from the same com- 
pany.’ In short, the unit in marketing may cease to be the single 
article and may become the entire equipment necessary for a 
certain process. 

The economic background, thus tentatively sketched, will indi- 
cate the reasons which have led a manufacturer or other initial 
seller, A, to wish, while selling to B, that he himself might limit 
the use or resale of the subject matter, not only by his purchaser, 
B, but also by subsequent buyers, C, D, and so on. We may 
briefly examine a few of the numerous types of restrictions which 
have been designed to carry out these varied commercial pur- 


poses. 
B. Types of Restrictions Employed 


Restrictions on resale prices. This is the commonest type of 
restriction, and may prevent price-raising as well as price-cutting. 


® See the amusing passage on “ Parramatta Tea” in Wattas, Human NATURE 
tn Potrtics (3d ed. 1916) 87 et seg.; Taussig, Price Maintenance (1916) 6 AM. 
Econ. Rev. 170; Isaacs, On Agents and “ Agencies” (1925) 3 Harv. Bus. Rep. 265; 
Isaacs, The Dealer-Purchaser (1927) 1 Cincinnati L. REv. 373. 

7 See VaucHAN, Economics or Our Patent System (1925) 254; United Shoe 
Mach. Corp. v. United States, 258 U.S. 451, 456 (1922). 


| 
| 
| 
— 
| 
| 


EQUITABLE SERVITUDES ON CHATTELS 949 


If the chattel is to pass from the manufacturer to the ultimate con- 
sumer through a wholesaler (or jobber) and a retailer, the price 
will be fixed for each of these successive resales. Sometimes the 
actual amount of the resale price is specified, perhaps with respect 
to the middleman by a specified percentage discount from the list 
price which is to be charged to the ultimate consumer. However, 
the notice on the article may merely state that resale prices are to 
be maintained, leaving the successive purchasers to ascertain the 
amount of such prices from a collateral source, such as a circular 
issued periodically by the manufacturer—a flexible method 
which enables the manufacturer to alter his resale prices and dis- 
counts from time to time according to the state of the market, 
instead of committing himself to final terms when he ships the 
article from his factory with the label affixed. 

Territorial restrictions. The area within which the personal 
property may be resold can be specified. Marketing is often con- 
ducted through regional dealers, who will be encouraged to de- 
velop business within their particular region, if they are assured 
of freedom from invasion by similar dealers in neighboring dis- 
tricts. The use of things like machinery might also under some 
circumstances be geographically limited. 

Restrictions on the form in which the article may be resold. 
An example of this is the prohibition against the resale of a patent 
medicine after its removal from the original bottle, or of crackers 
otherwise than in the original carton. The public has been fa- 
miliarized through pictorial advertising and personal observation 
with a standardized type and size of package, and the appearance 
of the article on a retailer’s counter in a different form will have 
a demoralizing effect on its selling powers. The public will begin 
to think that the manufacturer has authorized the resale of his 
goods in a manner which facilitates uncleanliness or adulteration 
with inferior materials, or that he has made possible an indirect 
manipulation of the price by a lowering of the quantity sold for 
a given sum. A serious loss of goodwill is bound to follow. 

Restrictions on the use of the chattel itself. The notice on a 
safety razor blade that it is not to be resharpened represents one 
restriction of this class. The object is primarily to increase the 
profits of the manufacturer by the sale of more new articles, but 
he may also assert that the forbidden attempt to prolong the life 
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of his product is so sure to be unsatisfactory to the consumer that 
he is justified in stopping it for the sake of preserving the business 
reputation attached to his product. 

Tying restrictions. These limit the use of the particular per- 
sonalty in connection with other property, for example, the notice 
on a talking machine that it is to be used only for playing records 
made by the manufacturer of the machine. Here the purpose of 
the restriction is once more to increase the manufacturer’s profits, 
by securing him a market for an additional and related product 
belonging to the integrated group; but as in the previous type, he 
may assert that the restriction also benefits the consumer. Thus 
he may say that the public gets the main device at a low price 
because he counts on obtaining his profit through the auxiliary 
articles, records for the talking machine, blades for the safety 
razor, films for the camera, ink for the mimeograph. Or he may 
maintain that he is better equipped than others to supply the 
auxiliary articles in a form and quality suited to the main device, 
and that if the latter is used by consumers with inferior auxiliary 
material made by other manufacturers, which perhaps does not fit 
his device, the dissatisfied public will easily conclude that the 
main device is at fault and its popularity will seriously suffer. 
The most striking illustration of these tying restrictions is found 
in the attempt above described of the United Shoe Machinery 
Company to supply the entire equipment of a shoe factory as a 
unit by forbidding the use of any particular machine with other 
machinery made by its competitors. In this instance only lessees 
are to be bound, but, if needful, such a restriction could be drawn 
to extend to assignees or to apply to successive sales. 

Undoubtedly various other types of restrictions might be sug- 
gested. Possibly I should include an additional heading for the 
clause frequently included in the contracts for the sale of dress 
patterns forbidding the store to handle the patterns of a com- 
petitor.* In this instance, however, the attempt does not seem to 
have been made to bind anyone beyond the original purchaser, so 
that there is no need to go beyond ordinary princ’, les of contract 
as developed in Lumley v. Wagner.® ‘ 


8 Such a clause, though enforced in several state decisi »s, was held invalid 
under the Clayton Act. Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 
346 (1922). See (1922) 21 Micn. L. Rev. 95; (1922) 36 Harv. L. Rev. 86 

® 1 De G. M. & G. 604 (1852). 
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C. Attempted Methods of Binding Sub-Purchasers by 
Restrictions 


The sub-contract device. The right of A, the manufacturer, 
to enforce a particular restriction against his immediate purchaser, 
B, could easily be based on the contractual promise of B to main- 
tain it, but some further skill in draftsmanship was required to 
subject later purchasers to notice thereof. Conceivably B could, 
as part of his contract, agree to notify C and to obligate C to 
notify D and so on. Indeed, attempts were made to carry this 
plan even farther and avoid the need of equitable servitudes alto- 
gether as the basis of restrictions, by subjecting C and later pur- 
chasers to a direct contractual relation with A. For example, B 
would agree in his contract with A that when B resold to C, the 
sub-contract of C should coniain a promise to A that the restriction 
should be maintained.*® C might also agree to insert a similar 
promise in his sub-contract with D, and so on. To make assur- 
ance doubly sure, B would be described as an agent of A for pur- 
poses of resale. In this way, it was hoped to give A the right as a 
promisee of C to sue C for any violation of the restriction; for al- 
though A might be regarded in any event as a beneficiary of C’s 
sub-contract with B, beneficiaries are denied the right to main- 
tain suits in England, and some American jurisdictions. 

This sub-contract method has not, however, worked smoothly. 
C has raised the defense that a contract is not binding when the 
consideration does not move from the promisee. Here the chattel 
was received from B, and not from the promisee, A. Although 
this objection accords with the historical origin of consideration 
in which detriment was suffered by the promisee, it seems unduly 
technical. The promisor may justly be bound by a promise in re- 
turn for which benefit has been received. Despite confusion in the 

cases, the issue is entirely different from the situation in which a 
beneficiary sues, because here the plaintiff is trying to enforce a 
promise made to him. In England, the possibility of recovery 
seems to have ken finally denied by the House of Lords in Dunlop 


10 For examples 9j this method see Elliman v. Carrington, [1901] 2 Ch. 275; 
Dunlop Pneumatic Tyre Co. v. Selfridge, [1915] A. C. 847. 

11 Recovery was given to A on this ground in Ghirardelli v. Hunsicker, 164 Cal. 
355, 128 Pac. 1041 (1912). 
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Pneumatic Tyre Co. v. Selfridge.” A sold tires to B, a middle- 
man, who agreed not to sell below certain prices, or to purchasers 
who would not give a similar undertaking. B resold to C, who 
agreed to maintain prices and to pay to A a specified sum as 
liquidated damages for each breach. An action by A against C for 
an injunction and damages was held not to be sustainable. Be- 
sides determining that B was a purchaser and not an agent of A, 
so that the consideration could not be found to move from A 
through its agent, the Law Lords agreed with Lord Chancellor 
Haldane’s statement: ** “If a person with whom a contract not 
under seal has been made is to be able to enforce it consideration 
must have been given by him to the promisor, or to some other per- 
son at the promisor’s request.” Although a later decision in the 
House of Lords ** seems inconsistent with this principle, it prob- 
ably rests on special facts, and the English law must be regarded 
as settled so as to render the method of sub-contracts useless for 
binding sub-purchasers by restriction. In the United States, the 
authorities, although not numerous, seem to permit consideration 
to move otherwise than from the promisee.*® 

Even if the method of sub-contracts has some chance of success 
in this country, it presents serious practical difficulties. The re- 
peated insertion of the restricted clause in successive resales is 
cumbersome. The reseller is liable to find the practice annoying, 
or to overlook it, and the sub-purchaser may be unwilling to as- 
sume such a burden. The reseller’s duty of refusing customers 
who will not sign the required clause is likely not to be performed 
in the face of temptation.*® A similar risk attends a different con- 
tractual scheme, formerly adopted in the United States for the sale 
of patent medicines to wholesale and retail druggists, by which the 


12 [1915] A. C. 847, aff’g [1914] W. N. 59, which reversed 29 T. L. R. 270 
(1913). This case doubtless overrules West Yorkshire v. Coleridge, [1911] 2 K. B. 
326, noted in (1911) 25 Harv. L. Rev. 187, though no express reference to it was 
made in the House of Lords. 

13 [1915] A. C. at 853. 

14 Les Affréteurs Réunis Soc. Anonyme v. Walford, [1919] A. C. 801, holding 
that the promise of shipowners in a charter party to pay a commission to the 
brokers could be enforced by the charterers as trustees for their brokers. 

15 See 1 Wittiston, Contracts (1920) §§ 114, 354. 

16 In Elliman v. Carrington, [1901] 2 Ch. 275, the sub-purchaser was held not 
liable because he made no promise to maintain prices although the purchaser was 
under a duty to require it. 
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authorized wholesalers and retailers both signed contracts with 
the manufacturer to maintain prices, and further agreed to sell 
only to persons who had so contracted." The manufacturer’s 
control is lost as soon as an authorized dealer sells to an outsider 
if the only basis for holding the latter is contractual. In other 
words, the liability of the sub-purchaser should depend on some- 
thing more solid than the original purchaser’s willingness to ob- 
serve a burdensome contract. 

The notice or equitable servitude device. Consequently, a legal 
device better adapted to effectuate the commercial purpose was 
sought in the non-contractual method of equitable servitudes as a 
means of binding successive sub-purchasers. The manufacturer 
placed a notice on the chattel or its container, specifying the re- 
striction which was to bind all later owners, and in this way, any- 
one who acquired the article, no matter how numerous the inter- 
vening sales, was prevented from being a purchaser without notice 
of the restriction.** This method bears a close resembiance to the 
imposition of restrictions on land in the original recorded deed, of 
which later purchasers are bound to take notice. The alternative 
method of sub-contracts was discussed merely for the sake of com- 
pleteness. The validity of the device of an equitable servitude is 
the chief concern of this article. 

At first it seemed as though this device might receive judicial 
sanction. After Tulk v. Moxhay* a broad principle, amply suffi- 
cient to give the desired enforcement of restrictions on chattels, 
was announced by Lord Justice Knight Bruce in De Mattos v. 
Gibson: *° 


“ Reason and justice seem to prescribe that, at least as a general rule, 
where a man, by gift or purchase, acquires property from another, with 
knowledge of a previous contract, lawfully and for valuable considera- 


17 Park v. Hartman, 153 Fed. 24 (C. C. A. 6th, 1907) ; Dr. Miles Medical Co. v. 
Park, 220 U. S. 373 (1911). These are discussed infra pp. 980-84, 989. 

18 Examples of such notices on patented articles will be found in VAUGHAN, 
Economics oF Our Patent System (1925) 258 et seq. For notices on unpatented 
articles, see Taddy v. Sterious, [1904] 1 Ch. 354; McGruther v. Pitcher, [1904] 2 
Ch. 306. 

19 2 Ph. 774 (1848). 

20 4 De G. & J. 276, 282 (1858). This passage is quoted by ASHBURNER, EQUITY 
(1902) 512, who says, “ The doctrine of Tuk v. Moxhkay applies to personal prop- 
erty as much as land.” 
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tion made by him with a third person, to use and employ the property 
for a particular purpose in a specified manner, the acquirer shall not, to 
the material damage of the third person, in opposition to the contract 
and inconsistently with it, use and employ the property in a manner not 
allowable to the giver or seller. This rule, applicable alike in general 
as I conceive to movable and immovable property, and recognized and 
adopted, as I apprehend, by the English law, may, like other general 
rules, be liable to exceptions arising from special circumstances; but I 
see at present no room for any exception in the instance before us.” 


And in 1881 the doctrine of equitable servitudes on personalty re- 
ceived a more precise expression from Sir George Jessel. In 
Werderman v. Société Générale d’Electricité, he explained the 
enforcement against a sub-purchaser of an agreement in the 
original sale of a patent by saying: 


“ The parties intended certain liabilities to attach to the patent it- 
self. ... It is quite plain that nobody could take the patent with 
notice of that arrangement, and say we will keep all the profits and will 
not be liable to account. . . . It isa part of the bargain that the patent 
shall be worked in a particular way and the profits disposed of in a par- 
ticular way, and no one taking with notice of that bargain can avoid the 
liability.” 


The new conception suggested by these two cases was simple 
and practical. The analogy of restrictions on the use of land after 
its sale could be extended to personal property so as to enable the 
manufacturer or original seller to assert an interest in the chattel, 
patent, or other personalty as against any subsequent owner other 
than a bona fide purchaser for value without notice. 


D. Résumé of Judicial Attitude Toward Restrictions 


In view of the extensive use which business men have made of 
restrictions on chattels, as already described, we might naturally 
expect to find a corresponding development of the doctrine in judi- 
cial decisions. However, an examination of the authorities will 
disclose a very different result. The attempt to impose equitable 
servitudes by notices has fared just as badly as the method of sub- 


21 19 Ch. D. 246, 252 (1881). See Jessel’s similar language as to equitable 
servitudes on land in London & S. W. Ry. v. Gomm, 20 Ch. D. 562, 583 (1882). 
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contracts. Price maintenance against sub-purchasers has been 
rejected by the English courts ** except for patented and possibly 
copyrighted articles.** In the United States, although supported 
by a few state decisions,** it has been decisively repudiated by the 
Supreme Court even when applied to the subject matter of statu- 
tory monopolies.” Territorial restrictions, especially on patented 
articles, have had little binding effect on sub-purchasers in this 
country.”° For a time restrictions on use seemed in a better posi- 
tion. Tying clauses on patented articles were enforced in England 
until they were abolished by statute in 1907.7” In this country 
they were enforced by the Supreme Court in Henry v. Dick,”* the 
mimeograph case, which distinguished the price restriction cases, 
but this decision was expressly overruled in Motion Picture Pat- 
ents Co. v. Universal Film Co.” In view of these decisions it 
might well be maintained that the doctrine of equitable servitudes 
on chattels has been effectually killed by the courts, and that the 
powerful economic desires of manufacturers have failed to find 


22 Taddy v. Sterious, [1904] 1 Ch. 354; McGruther v. Pitcher, [1904] 2 Ch. 
306; Nat. Phonograph Co. v. Menck, [191i] A. C. 336, semble. These are discussed 
infra pp. 979-80. See also Dunlop Pneumatic Tyre Co. v. Selfridge, supra note 12; 
Gillette Safety Razor Co. v. Gamage, 25 Rep. Pat. Cas. 492, 499 (1908). 

23 Patents: Columbia Graphophone Co. v. Vanner, 33 Rep. Pat. Cas. 104 
(1916) ; Columbia Graphophone Co. v. Murray, 39 Rep. Pat. Cas. 239 (1922) ; 
Columbia Graphophone Co. v. Thoms, 41 Rep. Pat. Cas. 294 (1924); Nat. Phono- 
graph Co. v. Menck, [1911] A. C. 336, rev’g 7 Commonwealth L. R. 481 (1908). 
Cf. Incandescent Gas Co. v. Cantelo, 12 Rep. Pat. Cas. 262 (1895); Gillette Safety 
Razor Co. v. Gamage, 25 Rep. Pat. Cas. 492, 782 (1908), 26 Rep. Pat. Cas. 745 
(1909), 25 T. L. R. 808 (1909). These are discussed infra p. 999. 

Copyrights: Cf. Barker v. Stickney, [1919] 1 K. B. 121; Erskine Macdonald v. 
Eyles, [1921] 1 Ch. 631. These are discussed infra p. 1005. 

24 The authorities are collected in (1917) 13 C. J. 481-84; (1920) 7 A. L. R. 
449; (1922) 19 A. L. R. 925; (1924) 32 A. L. R. 1087. 

25 Bobbs-Merrill Co. v. Straus, 210 U. S. 339 (1908) (copyright books); Dr. 
Miles Medical Co. v. Park, 220 U. S. 373 (1911) (article made under secret proc- 
ess); Bauer v. O’Donnell, 229 U.S. 1, 50 L. R. A. (N. Ss.) 1185 (1913) (patented 
article) ; Straus v. Victor Talking Mach. Co., 243 U.S. 490, L. R. A. 1917E 1196 
(1917) (patented article); Boston Store v. Am. Graphophone Co., 246 U. S. 8 
(1918) ; United States v. A. Schrader’s Son, 252 U.S. 85 (1920) (patented article — 
indictment under Sherman Act). 

26 See Pratt v. Marean, 25 Ill. App. 516, 520 (1888), and the patent cases dis- 
cussed infra pp. 1003-04. 

27 See infra note 152. 

28 224 U.S. 1 (1912). 

29 243 U.S. 502 (1917). See also Straus v. Victor Talking Mach. Co., 243 U.S. 
490 (1917). 
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legal expression either because of the counteracting economic mo- 
tives of retailers and consumers or because of judicial conserv- 
atism. 

If this be true, the doctrine merely inspires the same sort of 
historical discussion which might be devoted to any other closed 
topic, for instance, deodands. This article could hardly possess 
any large economic interest. Nevertheless, these decisions do not 
seem to me to leave the doctrine of equitable servitudes on chat- 
tels in such a condition that it can be pronounced dead. Its fate 
has indeed been different from that of the contemporary concep- 
tions mentioned in my opening paragraph. It is not a matured 
doctrine like restrictions on land or a rapidly growing idea like 
unfair competition; at best it remains a struggling equitable con- 
ception which may disappear altogether. Still the wide prevalence 
of these restrictions in business practice indicates that they em- 
body a strong and definite commercial policy which, despite its 
previous checkered career, may eventually succeed in obtaining 
judicial recognition, perhaps with legislative aid. 


E. Division of the Problem 


As we examine the cases one fact is significant — the discussion 
turns very little on our main problem, the validity of the doctrine 
of equitable servitudes on chattels. Our question is, may the 
original seller reach a remote purchaser who was not a party to the 
original sale but took with notice of the restriction? Where land 
is involved such a suit is made possible by Twlk v. Moxhay. The 
issue of the extension of this principle to chattels has not been 
squarely treated in the cases because it has usually been inter- 
locked with two other questions of great difficulty. In several im- 
portant decisions in this country, relief was denied because the 
particular restrictions involved were held invalid for restraint of 
trade. In other leading cases involving a patented article or a 
copyrighted book, the suit to enforce the restriction was not based 
on a purely equitable or contractual obligation, but was brought 
under the exclusive jurisdiction of the United States courts over 
patents and copyrights; and the refusal of relief was put mainly 
on the ground that the violation of the restriction was not an in- 
fringement of the plaintiff’s statutory monopoly. In cases of these 
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two types, the court occasionally denied the existence of equitable 
servitudes on chattels altogether, but it is clear that such a denial 
was not necessary to the decision. Consequently, we may still ask 
whether it is possible to find a case where the restriction does not 
involve restraint of trade and then consider whether it is enforce- 
able as an equitable servitude in the state courts or in the federal 
courts in a case involving diversity of citizenship. If such a re- 
striction would be held binding on a sub-purchaser, the doctrine of 
equitable servitudes on chattels has a future, although more 
limited in its scope than manufacturers might wish. 

The foregoing analysis of the decisions indicates a fruitful divi- 
sion of my subject. Although keeping in mind the various types 
of restrictions which I have previously outlined, I shall not use 
them as a basis for dividing the remainder of the article, but shall 
take up the following questions: first, the theoretical justification 
on general principles of the doctrine of equitable servitudes on 
chattels; second, the defense of restraint of trade; third, the effect 
of statutory monopolies. When these three topics have been sur- 
veyed, we shall be in a better position to judge whether the doc- 
trine has any chance of survival. Inasmuch as its validity is 
extremely unsettled, no exhaustive citation of cases has been at- 
tempted. It will suffice to examine striking instances of relevant 
ideas and tendencies. 


GENERAL EQUITABLE PRINCIPLES 


For the purposes of this discussion it will be assumed that equi- 
table servitudes in land are interests in rem — property rights in 
the land.*° The principal question that concerns us is whether 
similar interests may be created in chattels. 


30 This is the view taken by Scott, The Nature of the Rights of the Cestui Que 
Trust (1917) 17 Cox. L. Rev. 269; Honretp, FUNDAMENTAL LEGAL CONCEPTIONS 
(1923); Wade, Restrictions on User (1928) 44 L. Q. Rev. 51. The subject of 
Professor Wade’s article is very similar to mine and he reaches somewhat the same 
conclusions. For the view that equitable interests are in personam, see Stone, 
The Nature of the Rights-of the Cestui Que Trust (1917) 17 Cov. L. REv. 467}; 
Stone, The Equitable Rights and Liabilities of Strangers to a Contract (1918) 18 
Cot. L. Rev. 291, (1919) 19 Cor. L. REv. 177. 


q 
> 


958 HARVARD LAW REVIEW 


A. The Limited Influence of the Early Cases 


This question clearly received an affirmative answer from Lord 
Justice Knight Bruce and Sir George Jessel in the two cases pre- 
viously quoted,” but it must be admitted that those two decisions 
were not precedents calculated to launch the new conception upon 
a triumphant career. De Mattos v. Gibson™ did not involve any- 
thing analogous to a servitude on land, although Tuwlk v. Moxhay 
was cited by counsel for the plaintiff. It was a suit for specific 
performance of a charter party, brought by the charterer against 
the shipowner and a mortgagee who had full notice of the charter 
party at the date of the mortgage. The most that can be said was 
that the temporary injunction by Justices Knight Bruce and 
Turner, restraining the mortgagee from selling the vessel other- 
wise than subject to the burden of the charter party, resembled in 
form the negative injunction which would be granted against a 
purchaser of land with notice of a restrictive contract. However, 
the negative duty in this case besides being only implied was a 
mere incident of an affirmative duty to transfer the ship to the 
plaintiff, which did not exist in the Tuk v. Moxhay situation. 
The plaintiff was really trying to acquire property, and not to 
limit the use of property which he had sold and which the defend- 
ant was admittedly entitled to retain, subject to restrictions. Fur- 
thermore, the language of Knight Bruce did not determine the 
ultimate disposition of the case, but related merely to the tempo- 
rary injunction. On final decree, the bill was dismissed because 
the shipowner was insolvent and hence wholly incapable of per- 
forming the contract. However, Lord Chancellor Chelmsford 
shared Knight Bruce’s position sufficiently to say: ** 
“Tt is true that he took his mortgage with a full knowledge of the 
charter, and that he must, therefore, abstain from any act which would 
have the immediate effect of preventing its performance.” 


Still, the denial of relief prevented their approval of a negative 
duty in sub-purchasers of chattels from establishing this concep- 


81 Supra notes 20 and 21. 

32 4 De G. & J. 276 (1858). Vaughan Williams, L. J., said in Formby v. 
Barker, [1903] 2 Ch. 539, 553: “ The basis of that statement of Knight Bruce, L. J. 
is rather the principle of Lumley v. Wagner than that of Tuk v. Moxhay.” 


83 4 De G. & J. at 299 (1859). 
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tion as a general principle, although it has had some influence on 
later cases of shipping.** Finally, the charter party, in De Mattos 
v. Gibson, left the shipowner in complete control of the vessel and 
there is abundant authority that under such an agreement the 
charterer acquires no interest in the ship. Such a charter is not 
construed as a demise, or lease.*° This being so, it is difficult to 
find an analogy to a restrictive covenant relating to land, which 
according to the theory accepted in this article creates a pro- 
prietary interest in the land. 

The decision in Werderman v. Société Générale d’Electricité *° 
was somewhat more promising. The plaintiff here succeeded in 
his suit and was definitely attempting as in Twlk v. Moxhay, to 
enforce an obligation upon property which he had sold and which 
was now owned by the defendant, a sub-purchaser with notice. 
The plaintiff was a patentee who had granted the patent under a 
contract which required the grantee and his assigns to pay a fixed 
percentage of the net profit to the plaintiff. The defendant was a 
corporation formed by the grantee to which he had transferred the 
patent. A bill against the corporation for an accounting was held 
not to be demurrable. Unfortunately for the future influence of 
Jessel’s theory of an obligation running with the patent, his view 
did not represent the reasoning of his associates on the Court of 
Appeal, although they reached the same result. Justice Lush 
treated the corporation as a cestui que trust which took over the 
obligation of its trustee, the promoter, together with the patent. 
Justice Lindley was inclined to regard the plaintiff’s claim as a 
charge on the patent, and his view has been accepted by later 
cases *’ as the explanation of the Werderman decision. Moreover, 
even in this case, the analogy to equitable servitudes on land was 
none too complete. The obligation sought to be imposed on the 


84 Sevin v. Deslandes, 30 L. J. Ch. (N. s.) 457 (1861); Messageries Imperiales 
Co. v. Baines, 7 L. T. R. (N. s.) 763 (1863) ; Collins v. Lamport, 4 De G. J. & S. 500 
(1864); Cory v. Stewart, 2 T. L. R. 508 (1886). Cf. The Celtic King, [1894] 
P. 175, in which the defendant was sheltered under a bona fide mortgagee without 
notice. See ScruTron, CHARTER Parties (12th ed. 1925) 51. 

85 ScruTTON, CHARTER ParTIEs 4 et seq. 

86 19 Ch. D. 246 (1881). 

87 Bagot Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co., [1902] 1 Ch. 
146; Dansk Rekylriffel S. A. v. Snell, 77 L. J. Ch. (nN. s.) 353 (1908); Barker v. 
Stickney, [1919] 1 K. B. 121. See infra pp. 978, 1000-05. 
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patent, according to Jessel’s theory, was for the payment of roy- 
alties, and it has been settled, at least in England, that an equi- 
table servitude on land must be negative and cannot involve the 
affirmative duty of paying money.** The authorities in this 
country may be somewhat less strict, but the Werderman obliga- 
tion remains different from the ordinary servitude on land and 
from the restrictions which business men usually attempt to im- 
pose upon chattels. Finally, the fact that the personal property 
in the Werderman case was a patent encouraged the courts to 
limit the effect of the decision to patents and similar statutory 
monopolies, and to refuse to recognize the possibility of servitudes 
on chattels in which the original seller had no such exclusive con- 
trol at the outset. 

In short, the doctrine of equitable servitudes on chattels got a 
poor start. These two early cases were far from possessing the 
force which had enabled Tulk v. Moxhay to bring the conception 
of equitable servitudes on land definitely into existence. We must 
turn from decisions on the specific question to related equitable 
principles, in our endeavor to discover whether such servitudes 


should extend to personal property. 


B. Analogous Equitable Interests In Personalty 


A strong argument for creating a property interest in chattels 
| analogous to the equitable interest in restricted land is that other 
; kinds of equitable interests apply without distinction to both land 
and personal property —for example, the right of a cestui que 
trust. Although trusts developed in real estate, it is probable that 
the great bulk of trust property now consists of personalty. 


88 Haywood v. Brunswick, etc. Bldg. Soc., 8 Q. B. D. 403 (1881); London & 
S. W. Ry. v. Gomm, 20 Ch. D. 562, 583 (1882) semble, Jessel, M. R.; Hall v. 
Ewin, 37 Ch. D. 74 (1887) ; Smith v. Colbourne, [1914] 2 Ch. 533. See also Cox 
v. Bishop, 8 De G. M. & G. 815 (1857), in which Knight Bruce participated. The 
authorities in this country are divided. For instance, the English view was adopted 
in Miller v. Clary, 210 N. Y. 127, 103 N. E. 114 (1913). Contra: Whittenton v. 
Staples, 164 Mass. 319, 41 N. E. 441 (1895) ; Lawrence Park Realty Co. v. Crich- 
ton, 218 App. Div. 374, 218 N. Y. Supp. 278 (1926) ; Bald Eagle v. Nittany R. R. 
171 Pa. 284, 33 Atl. 239 (1895). The precise question is entangled with affirmative 
covenants running with the land, affirmative easements, and unjust enrichment. 
See the numerous cases collected in (1926) 41 A. L. R. 1363n.; (1927) 51 A. L. R. 
1326n.; (1919) 32 Harv. L. Rev. 278, n.5. See also infra note 189. 
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“ The scope of the trusts recognized in equity is unlimited. There can 
be a trust of a chattel or of a chose in action, or of a right or obligation 
under an ordinary legal contract, just as much as a trust of land.” *® 


Secondly, the equitable interest which a specifically performable 
contract creates in the purchaser of land seems also to exist in per- 
sonal property. This truth is somewhat obscured by the fact that 
equity does not ordinarily aid purchasers of chattels because the 
remedy at law is adequate. If, however, it is inadequate because 
of the unique quality of the chattel or for other reasons (just as the 
remedy at law against the purchaser who makes a restrictive con- 
tract is clearly inadequate because of the conjectural extent of the 
damage caused), specific performance will be granted not only 
against the seller but also against a person who takes from him 
with notice of the contract.*° If we follow the reasoning of Mr. 
Justice Holmes in Fall v. Eastin,“ the running of the remedy 
against a purchaser with notice indicates that the purchaser has a 
right im rem with respect to the chattel and not merely a right in 
personam of a contractual nature.*® ‘This assumption does not 
necessarily require the extension of the peculiar and somewhat 
artificial doctrines of equitable conversion from land to personal 
property. For instance, we may regard one who has contracted to 
purchase a picture by Rembrandt as having an equitable interest 
in the painting without imposing on him the risk of its destruction 
by fire or allowing it to pass under his will to a specific legatee to 


39 Lord Shaw, in Lord Strathcona S. S. Co. v. Dominion Coal Co., [1926] 
A. C. 108, 124. 

40 Legard v. Hodges, 1 Ves. 477, 478 (1792), semble, Thurlow, C.; Great Lakes 
& St. Lawrence Trans. Co. v. Scranton Coal Co., 239 Fed. 603 (C. C. A. 7th, 1917) ; 
Xenia Real Estate Co. v. Macy, 147 Ind. 568, 47 N. E. 147 (1897); Clark v. Flint, 
22 Pick. 231 (Mass. 1839) ; Andrews v. Brown, 3 Cush. 130 (Mass. 1849) ; Detroit 
Lubricator Co. v. Lavigne, 151 Mich. 650, 115 N. W. 988 (1908) ; North Cent. Ry. 
v. Walworth, 193 Pa. 207, 44 Atl. 253 (1899); People’s Nat. Gas Co. v. Am. Nat. 
Gas Co., 233 Pa. 569, 82 Atl. 935 (1912). See also the shipping cases in note 34, 
supra. A contractual right to remove fixtures runs against a purchaser with notice, 
but this may be an interest in the land. Hobson v. Gorringe, [1897] 1 Ch. 182, 
192; In re Allen, [1907] 1 Ch. 575; Jotry, Restrictive CovENANTS AFFECTING 
Lanp (1909) 14. 

41 215 U.S. 1, 14 (1909). 

42 See Lorenzen, Application of Full Faith and Credit Clause to Equitable De- 
crees for the Conveyance of Foreign Land (1925) 34 Yate L. J. 591, 611. But see 
Heathcote v. North Staffordshire Ry., 2 Mac. & G. 100, 112 (1850), denying the 
purchaser’s equitable interest in goods probably not unique. 
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whom he bequeathed all his Old Masters. Although he has an 
interest in rem, it need not be regarded as so complete that it car- 
ries these incidents analogous to legal ownership, which are ap- 


propriate only to real estate. 


The close relation between equitable servitudes on chattels and 
the interest created by a contract to deliver a chattel is shown by 
the recent decision of the Privy Council in Lord Strathcona Steam- 
ship Co. v. Dominion Coal Co.** This case like De Mattos v. 
Gibson arose out of a charter party, but in this instance it was ap- 
parently a “ bare boat charter,” which gave the charterer the right 
to operate the ship and not merely to put a cargo on board. Such 
a charter party may have constituted a demise or lease of the 
ship,** although this difficult question was not sufficiently consid- 
ered by the Privy Council. After the steamship had been char- 
tered for ten successive St. Lawrence seasons with options for 
eight seasons more, the owner sold the vessel and two subsequent 
sales took place. All the purchasers took with notice of the char- 
ter and the last owner expressly agreed with his vendor te carry it 
out.** When he refused to perform, the charterer sued him and 
the original and intermediate owners. The Privy Council affirmed 
the decree of the Nova Scotia court,** declaring the contract bind- 
ing on the present owner and enjoining him from employing the 
steamship or allowing it to be employed in any way inconsistent 
with or different from the charter party. The reasoning of Lord 
Shaw related almost entirely to the existence of equitable servi- 
tudes on chattels. Oddly enough, he apparently failed to realize 
that nothing of the sort was actually before him. It was a pure 
case of specific performance against a purchaser with notice by 
means of a negative injunction. The confusion was probably due 
in part to the numerous citations of equitable servitude cases by 
counsel, and, as in De Mattos v. Gibson, to the similarity between 


43 [1926] A. C. 108, noted in (1926) 42 L. Q. Rev. 130, apparently by Professor 
Wade; (1926) 26 Cor. L. Rev. 768; (1926) 39 Harv. L. Rev. 655. 

44 ScruTTon, CHARTER Parties (12th ed. 1925) 8. 

45 This agreement could hardly create any additional right in the charterer 
since a beneficiary cannot enforce a contract in England or, presumably, in Canada. 

46 Dominion Coal Co. v. Strathcona S. S. Co., 56 Nova Scotia L. R. 353 (1923), 
57 Nova Scotia L. R. 113 (1924), in which the supreme court affirmed the decree 
below. The Nova Scotia Supreme Court quoted with approval the statement of 
Knight Bruce in De Mattos v. Gibson. 
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the relief sought and that which would have been granted in en- 
forcing a real equitable servitude; but perhaps the distinction 
should not be unduly stressed and Lord Shaw was right in recog- 
nizing the fundamental identity between the obligation created in 
the chattel by a charter party and that created by a contract lim- 
iting its use or resale price.* | 
An important difficulty in assimilating the obligations on the 
Lord Strathcona to equitable servitudes on land demands consid- 
eration. How is it possible to overcome the rule of London 
County Council v. Allen,** that the restriction does not run with 
the land into the hands of a purchaser with notice if the original 
seller had no neighboring land to be benefited? Lord Shaw cites 
this earlier decision several times, yet he never squarely faces the 
question, what was the dominant tenement (if I may call it so) to 
which the benefit of the restriction was annexed? Surely the 
plaintiff could not be required to own an adjoining ship on the St. 
Lawrence in order to enforce his equity.*® Of course, this diffi- 
culty loses its importance in the particular case as soon as we 
recognize that we are dealing not with a servitude but with a con- 
tract to acquire the vessel. No court has ever contended in the 
parallel real estate situation that the purchaser in a land contract, 
in order to have an equity which runs with the land, must retain 
land in the neighborhood. His equity is definitely regarded as be- 
longing to him and his assignees personally although it runs against 
land. It is only negative restrictions on the use of land which 
must benefit land and not merely a person. However, a discrim- 
inating analysis of the Lord Strathcona case merely escapes this 
difficulty in the precise situation, only to meet it again in true 
cases of restrictions on chattels. Nor does it seem sufficient to say 
that the plaintiff’s “interest in the fulfilment of his contract” °° 


47 It is significant that the distinction between the two types of interests is not 
considered worthy of notice in Wade, supra note 30, which comments on Lord 
Shaw’s decision. 

48 [1914] 3 K. B. 642, noted in (1914) 28 Harv. L. Rev. 201. See the con- 
ments in Scott, supra note 30, at 281; Stone, supra note 30, 17 Cor. L. REv. at 491, 
sor, 18 Cor. L. Rev. at 312, citing some cases contra in this country; Wade, 
supra note 30, at 61, citing other English cases to the same effect; and by the writer 
in (1924) 38 Harv. L. Rev. 133, 134. Cf. Radio Corp. v. De Forest, etc. Co., infra 
note 173. 

49 See (1926) 42 L. Q. Rev. 139, 141; (1928) 44 L. Q. REV. 51, 60. 

50 This is the view put forward in (1926) 42 L. Q. Rev. 139, 141, apparently by 
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is enough to serve as an equivalent to the ownership of adjoining 
land, for this is contrary to London County Council v. Allen, since 
the city there was interested in its own contract. 

The true explanation is furnished by a well known line of Eng- 
lish cases illustrated by John Bros. Abergarw Brewery Co. v. 
Holmes,”' which hold that a public house may be bound by a 
covenant not to sell any liquor on the premises other than that fur- 
nished by the covenantee. In such cases the covenantee owns no 
adjoining land and indeed it is doubtful if the benefit of the re- 
striction is attached to land at all, for example, the site of the 
covenantee’s brewery. Surely if the brewery were moved to an- 
other location, the covenant could still be enforced against a sub- 
purchaser of the public house. It seems clear that the dominant 
tenement in such cases is the business of the brewery. If this 
reasoning be sound, London County Council v. Allen is wrongly 
decided on its facts. The business of running a city * is surely as 
capable of supporting a restriction as that of running a brewery. 
It is indeed regrettable that the doctrine of equitable servitudes 
should have operated without difficulty to sustain the objection- 
able institution of tied houses and yet should not have sufficed to 
carry out a highly desirable municipal development. 

Applying this reasoning to restrictions on chattels, the contract 
with a manufacturer for maintenance of prices of standardized 
articles or for limitations on their use is transformed from a prom- 
ise to him personally into a proprietary interest in the articles for 
the benefit of his business as a dominant tenement. In cases 
where the article is subject to patent or copyright, the statutory 
monopoly may also be considered as the dominant property. 
Professor Wade; but in his subsequent article he takes the same view as the writer: 
“ Why should not patrimony or business be the dominant property?” Wade, supra 
note 30, at 60. See the interesting hypothetical examples of benefited property in- 
terests, ibid. at 62-64. In the Lord Strathcona case, Professor Wade seems to regard 
the charterer’s business as the dominant property, but this is unnecessary since the 
case involves no true restriction contract but only a contract to deliver the ship. 

51 [1900] 1 Ch. 188. Accord: Catt v. Tourle, L. R. 4 Ch. App. 654 (1869) ; 
Luker v. Dennis, 7 Ch. D. 227 (1877) ; Wilkes v. Spooner, 27 T. L. R. 157 (1910) 
(butcher’s business), rev’d on another ground, 27 T. L. R. 426 (1911). See Joxty, 
RESTRICTIVE COVENANTS AFFECTING LAND (1909) 21 et seq. 

52 This is the argument of the writer against the case in (1924) 38 Harv. L. 
REv. 133, 134. The public easement in the neighboring streets, which is controlled 
by the Council, might as an alternative furnish the necessary dominant tenement. 
(1914) 28 Harv. L. REv. 201, 202. 
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These qualifications aside, the decision of the Privy Council in 
Lord Strathcona Steamship Co. v. Dominion Coal Co.,** gives a 
new life to the doctrine of equitable servitudes on chattels. The 
language of Knight Bruce is quoted with approval and stated to 
remain, in the opinion of their Lordships, “‘ of outstanding author- 
ity.” °* And elsewhere Lord Shaw says: *° 


“ This is not a mere case of notice of the existence of a covenant affect- 
ing the use of the property sold, but it is the case of the acceptance of 
their property expressly sub conditione. . . . It is accordingly ...a 
very simple case raising the question of whether an obligation affecting 
the user of the subject of sale, namely, a ship, can be ignored by the pur- 
chaser so as to enable that purchaser who has bought a ship notified not 
to be a free ship but under charter, to wipe out the condition of purchase 
and use the ship as a free ship. . . . An injunction can still be granted 
. . . to compel, as in a court of conscience, one who obtains a convey- 
ance or grant sub conditione from violating the condition of his purchase 
to the prejudice of the original contractor. Honesty forbids this; and a 
court of equity will grant an injunction against it.” 


And after discussing the effect of London County Council v. 
Allen® he says: 


“ But in no other regard does this or any othér decision of command- 
ing importance seem to affect the general principle which Knight Bruce, 
L. J. laid down. If a man acquires from another rights in a ship which 
is already under charter, with notice of rights which required the ship to 
be used for a particular purpose and not inconsistently with it, then he 
appears to be plainly in the position of a constructive trustee with obli- 
gations which a Court of equity will not permit him to violate. It does 
not matter that this Court cannot enforce specific performance. It can 
proceed, if there is expressed or clearly implied a negative stipulation.” 


This reasoning applies to restrictions on chattels as well as to the 

special kind of agreement involved in the Lord Strathcona case. 
We must now consider whether the effect of this decision is 

weakened by an admiralty case in another court growing out of 


53 Supra note 43. 

54 [1926] A. C. at 117, 118. 
55 Tbid. at 116, 117, 120. 

56 Supra note 48. 

57 [1926] A. C. at 125. 
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the same charter party.* After the charter the original owner 
mortgaged the ship with notice of the charter party. The mort- 
gagees several years after the commencement of the case already 
discussed, brought an action im rem for a judgment against the 
ship and freight for the amount due under the mortgages and an 
order for the sale of the ship by the marshal. The charterer inter- 
vened, alleging that the charter party was binding on the mortga- 
gees and claiming an injunction which would prevent the marshal 
from selling the steamship except subject to the obligations of the 
charter party. The mortgagees in their answer denied that the 
charter party was binding on them, and alleged that it was im- 
pairing their security and that the owners were not in a financial 
position to carry it out. The evidence showed that if the sale had 
to be held subject to the charter party, it would probably not take 
place and at all events would realize a low price. Justice Hill 
held in admiralty against the charterer and in favor of a sale of 
the ship free and clear of the charter party. He relied on the in- 
capacity of the present owners to perform the charter party, which 
brought the case within the actual holding in De Mattas v. Gib- 
son.*° The opinion, however, went further than this. Although 
the judge apparently admitted that the charter bound the present 
owner as a purchaser with notice, he was extremely doubtful 
whether it also bound the mortgagee with notice, in so far as it 
impaired the security of the mortgage.®° While not deciding this 
question, he obviously differed widely from Lord Shaw as to the 
possibility of equitable servitudes on chattels. He stated that the 
language of Knight Bruce in De Mattos v. Gibson had been shown 
by later cases to be unsound, and in particular quoted with ap- 


58 The Lord Strathcona, [1925] P. 143, [1926] P. 18. 

59 Supra note 32. A possible distinction was not considered by Hill, J. De 
Mattos v. Gibson involved an ordinary charter which required the owner to oper- 
ate the ship, whereas the Lord Strathcona was under a “ bare boat ” charter which 
gave the corporate owner much less to do, so that its insolvency might be no obsta- 
cle to the performance of its duty of delivering the ship each season. However, 
aside from the expense of winter repairs, the steamship was now in England, and 
the owner was financially unable to navigate it to Canada in readiness for the 
charterer. 

60 Since the mortgage was after the charter, the mortgagees seem no better 
situated than the purchaser, unless a contrary doctrine is necessary to make it pos- 
sible for the owner of a vessel under charter to raise money on the security of the 
vessel. See the authorities cited in note 34, supra. 
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proval the statement of Lord Justice Scrutton in Barker v. 
Stickney: 


“ As to personal property it was found that the general rule of Knight 
Bruce, L. J. was quite impracticable, and . . . the purchaser of a chat- 
tel is not bound by mere notice of stipulations made by his vendor unless 
he was himself a party to the contract in which the stipulations were 
made.” 


Thus, the position of the Privy Council cannot, in the face of 
these dicta in admiralty, be confidently accepted as an expression 
of English judicial opinion generally. The force of the decisions 
refusing to uphold price restrictions *’ has not yet been shaken, 
although it is possible to say that restrictions on user are still en- 
forceable and derive new vigor from Lord Shaw’s language.* : 
Whether the House of Lords will approve such a distinction in 
the face of the Dunlop case “* is doubtful, unless that decision may 
be rested on the contractual method there employed or on restraint 
of trade. In short, the English law as to servitudes on chattels is 
not yet settled. 
A third type of recognized equitable interests in personalty is 
furnished by trade secrets.*° The possessor of the secret is given 
protection against the employee who wrongfully discloses it and 
also against those who use it with notice of the wrong, but is de- 
nied relief against a bona fide purchaser. Thus his interest 
possesses usual attributes of equitable property and important 


61 [1919] 1 K. B. 121, 132. See infra note 175. 

62 Supra note 22. 

63 Such is the suggestion of Professor Wade, supra note 30, at 65; but in (1926) 
42 L. Q. Rev. at 141, he is disturbed by the Dunlop case as being a serious obstacle 
to this distinction. 

64 Supra note 12. : 

65 See the authorities collected in CHAFer, CAsEs ON EQUITABLE RELIEF 
AGAINST TorTs (1924) 85, 87n. 

Trade secrets are mentioned here to show that equitable interests may be cre- 
ated in personal property. The interest here discussed is in the secret itself. The 
possibility of an equitable servitude in a chattel manufactured under a secret proc- 
ess is an entirely different question. See Park v. Hartman; Dr. Miles Medical Co. 
v. Park, both supra note 17. The right, if any, against the purchaser of such a chat- 

tel cannot depend on any confidential disclosure of the secret, for there is none, but 
only on the creation of an equitable interest in the chattel itself by means of the 
known restriction. Power over the secret does not in itself confer power over the 
chattel. 
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decisions have rested on the theory that he owns the secret, al- 
though others have proiessed to be merely enforcing the em- 
ployee’s contractual obligation of secrecy (often only implied), 
and to make the third party wrongfully appropriating the secret 
liable on the ground, subsequently to be discussed, of inducing a 
breach of this contract. Probably the best analysis is Mr. Justice 
Holmes’ statement,** “The word property as applied to trade- 
marks and trade secrets is an unanalyzed expression of certain 
secondary consequences of the primary fact that the law makes 
some rudimentary requirements of good faith.” This view is, 
however, not inconsistent with an in rem theory of property rela- 
tions between the plaintiff and the secret process, for all ownership 
of things is at bottom only a congeries of remedies possessed by 
the owner against a multitude of persons if they act with respect 
to the thing.®’ A trade secret is more than an ordinary contract, 
for example, of personal service, for it involves an external subject 
matter of control, less tangible than land or chattels, it is true, but 
comparable to a trademark. It has been held to be an asset of 
its bankrupt possessor. 

A fourth equitable interest in personalty, often connected like 
trade secrets with a confidential relation but not necessarily so, 
is furnished by literary property.°® This embraces a wide range, 
uncopyrighted subject matter, books, letters, paintings and draw- 
ings, lectures oral or written, plays, compilations of facts, and 
ticker reports. 

| Thus there is no inherent objection to the existence of equitable 
interests in chattels. At least four types have been described in 
the foregoing discussion, of which the two most important have 


66 Du Pont v. Masland, 244 U.S. 100, 102 (1917). 
67 See the writer’s comment on trademarks in (1925) 39 Harv. L. Rev. 278, 
281. 

68 Jn re Keene, [1922] 2 Ch. 475, noted in (1923) 8 Corn. L. Q. 174, (1923) 
42 Can. L. J. 500, (1922) 153 L. T. 370. 

69 See the references in CHAFEE, op. cit. supra note 65, at 84n.; (1922) 19 
A. L. R. 949; (1927) 40 Harv. L. Rev. 1017; (1927) 25 Micu. L. Rev. 886. The 
assignee of the author’s literary property before copyright obtained an injunction 
against a purchaser of the copyright with notice of the plaintiff’s rights, in Kort- 
lander v. Bradford, 116 Misc. 664, 190 N. Y. Supp. 311 (1921). In England the 
Copyright Act of 1911, (1911) 1 & 2 Geo. V, c. 46, § 31, protects unpublished mate- 
rial and abolishes common law literary property, though preserving suits where 
the material is used in violation of contract or other obligation. 
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been carried over to personalty from realty — the trust and the 
purchaser’s equity. Unless something in the nature of the equi- 
table servitude unlike these two other proprietary interests, calls 
for its limitation to land, then it may similarly be extended from 
land to chattels. This question will be considered shortly.” 


C. The Analogy of Lumley v. Gye 


First, it will be desirable to examine an entirely different ap- 
proach to the problem of binding successive sub-purchasers of re- 
stricted chattels. It has been suggested" that this may be done 
by a logical extension of the doctrine of Lumley v. Gye," which 
held a stranger to a contract liable in tort for inducing its breach. 
On this theory the receipt by the purchaser, C, of the benefit of 
B’s breach would be regarded as a tort to A, the promisee, and it 
would not be necessary to create an equitable servitude in the 
chattel in order to bind C, for he would be liable to an injunction 
by the victim of his wrong on ordinary tort principles, the remedy 
at law being inadequate. The problem thus raised is both difficult 
and interesting. The doctrine of Lumley v. Gye and that of pro- 
prietary interests in chattels frequently overlap in equity cases, 
and it is difficult to determine on which theory the injunction 
against the stranger to a contract may properly be rested. A 
good example of such confusion is found in a case which does 
not involve a restrictive agreement but a contract to deliver 
chattels. In Montgomery Enterprises v. Empire Theater Co.” 
a film distributing house agreed to furnish the plaintiff theater 
with eight photoplays in which a prominent actress should play 
the leading réle, and these were to be “ first runs” that had not 
been previously exhibited by others in the plaintiff’s city. After 
several such photoplays had been furnished, the distributor, a 
non-resident corporation, repudiated the contract. The defend- 
ant, a rival theater in the plaintiff’s city, which had apparently 
taken no action whatever in the breach of contract, was about to 


70 Infra p. 977. 

71 (1926) 42 L. Q. Rev. 130, 140. This is apparently written by Professor 
Wade, but this suggestion is not repeated in his article, cited supra note 30. 

72 2 E.& B. 216 (1853). 

73 204 Ala. 566, 86 So. 880 (1920). 
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exhibit two first run films in which this actress starred. An injunc- 
tion was granted. Although some of the reasoning of the Alabama 
court rested on protection of the contractual relation, a different 
line of thought was adopted in reply to the objection that the non- 
resident distributor had not been made a party by service of proc- 
ess. The court relied on a statute giving the court of chancery 
jurisdiction against non-residents when the object of the suit con- 
cerns “ any interest in . . . personal property within this‘state,” 
and stated that jurisdiction was obtained from the presence of the 
films in the state which were used in known disregard of the plain- 
tiff’s superior rights acquired by contract with respect to such per- 
sonal property. An earlier Alabama decision,’* in which an in- 
junction on the Lumley v. Gye theory was denied on the ground 
that the non-resident promisor was an indispensable party, was 
distinguished because it involved only a contract for personal 
services and so did not create a property interest within the juris- 
dictional statute. 

On this reasoning, one is tempted to regard the motion picture 
case as enforcing an equitable interest in the films acquired by the 
contract of purchase on the analogy of the Lord Strathcona de- 
cision in the Privy Council."* Unfortunately, the Alabama court 
granted another injunction at the same time in a similar case in- 
volving the same distributor,”*® although in this instance the films 
had apparently not yet come within the state. It would, of course, 
be impossible to create an equitable interest in the films while they 
were outside Alabama.” 

At first sight we seem to be dealing with two entirely different 


74 Tron Age Pub. Co. v. Western Union Tel. Co., 83 Ala. 498, 3 So. 449 (1887). 
The plaintiff newspaper had an exclusive right to get Associated Press dispatches 
in its city, and an injunction was denied against the Western Union Telegraph 
Company for transmitting such dispatches to rival papers with notice of the con- 
tract, on the ground that the Associated Press, though non-resident, was an indis- 
pensable party. The denial of relief also rested on want of mutuality inasmuch 
as the newspaper had made counter promises to act as the correspondent of the 
Associated Press, an element which did not exist in the motion-picture case. 

75 Supra note 43. 

76 Alcazar Amusement Co. v. Mudd & Colley Amusement Co., 204 Ala. 509, 86 
So. 209 (1920). 

77 The same elusive quality characterizes decisions on the enforcement of re- 
strictions against sub-purchasers, which will be discussed later, where the Lumley v. 
Gye doctrine played an uncertain part. See infra p. 1007 et seq. 
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possible explanations of the liability of the sub-purchaser under a 
restrictive contract."* The historical origin of Lumley v. Gye is 
entirely different from the doctrine of equitable servitudes. The 
latter goes back through Tulk v. Moxhay to specific performance 
of contracts and has close affinities with the enforcement of trusts 
and uses. The comparatively recent tort of Lumley v. Gye is an 
outgrowth of a master’s rights in the employment of his servants, 
and traces its origin to the Statute of Labourers. More diverse 
sources could hardly be imagined. Furthermore, the scope of 
Lumley v. Gye is very narrow." In some states the action for 
damages will not lie unless the promisor is induced to violate his 
contract against his will through force or fraud, and even when 
these elements are not required, many decisions insist that the de- 
fendant shall have intentionally caused the breach. The doctrine 
of equitable servitudes on chattels would be fatally limited if it 
were necessary that the sub-purchaser should intentionally pro- 
cure a breach of contract by the original purchaser. If A sells to 
B under a price restriction and B resells to C in violation thereof, 
it may sometimes be possible to bring C within the actual limits of 
the decision in Lumley v. Gye by showing that C intentionally 
procured B to cut prices. It becomes much more difficult to reach 
C if he merely bought at a cut price with knowledge of the restric- 
tion but without any attempt on his part to persuade B to violate 
it; yet if C is not liable under such circumstances, the yun main- 
tenance policy will be easily defeated. 

Nevertheless it is still possible that these two apparently dif- 
ferent approaches really embody the same conception. In recent 
mathematical physics Heisenberg’s matrix theory of the atom and 
Schrédinger’s wave theory were supposed to be diametrically op- 
posite explanations and yet have been shown to coincide.*° Per- 
haps a similar reconciliation may be possible for us. Then the 


78 See (1926) 39 Harv. L. REv. 749, 752. 

79 The authorities are collected by Sayre, Inducing Breach of Contract (1923) 
36 Harv. L. Rev. 663; Carpenter, Interference with Contract Relations (1928) 41 
Harv. L. Rev. 728. These two writers differ sharply as to the scope of liability, 
Carpenter favoring wider limits than Sayre. See also (1926) 39 Harv. L. Rev. 749; 
(1926) 40 Harv. L. Rev. 302. However the conflict among these writers be re- 
solved, it is clear that the authorities are not settled in favor of liability for unin- 
tentional interference. 

80 See RussELL, THE ANALYsIs OF MATTER (1927) 46. 
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legal limitations on liability in Lumley v. Gye would drop out in 
equity, and anyone receiving the benefit of the contract with notice 
thereof could be enjoined. This does not mean that the require- 
ment of intentional inducement by the law courts in a damage suit, 
is wrong. Some limitation on the liability may there be desirable 
to avoid the harshness of subjecting the outsider to damages 
where he is not definitely conscious of wrongdoing and to avoid 
the complications of double judgments against the promisor and 
the outsider. These, however, are incidents of the legal action 
which do not apply to an injunction suit, for the latter forestalls 
liability for damages on the part of anybody, and warns the third 
party in advance of his action that it will be wrongful.** On this 
interpretation we do not need to work out for the manufacturer a 
right in rem in the chattel. It is sufficient that he has an owner- 
ship of the contract itself, which third parties with notice will be 
prevented from appropriating. In other words, the contract re- 
stricting the chattel is just one type of contract protected against 
outsiders, and receiving the chattel in violation of the restriction 
is just one kind of wrongful interference with a contract. 

The limitations of Lumley v. Gye in the law courts have tended 
to continue because the presence of the jury require a specific 
definition of the liability by the trial judge in his charge. In 
equity, however, the lack of need for such definiteness may facili- 
tate a rapid extension of the basic principle similar to that which 
has taken place in the field of unfair competition. That could 
hardly have developed so freely if it had been necessary to charge 
the jury in each case. The argument that the law of negligence 
has developed rapidly in spite of the jury is hardly in point be- 
cause the charge in negligence cases need only lay down a general 
standard of care. The growth has been much more restricted in 
torts like deceit where specific instructions have been necessary, 
and it is probable that damage suits for unfair competition would 
have involved similar restricted charges and that the trial judge 
would not have been content to leave to the jury the whole respon- 


81 This position is more extensively developed by the writer in Does Equity 
Follow the Law of Torts? (1926) 75 U. or Pa. L. Rev. 1, 21. See Westinghouse 
Elec. & Mfg. Co. v. Diamond State Fibre Co., 268 Fed. 121 (D. Del. 1920), noted 
in (1921) 21 Cor. L. Rev. 490; (1918) 31 Harv. L. Rev. 1018, n.6 (depending 
partly on patent rights) ; Friedberg v. McClary, 173 Ky. 579, 191 S. W. 300 (1917). 
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sibility of ane whether the defendant’s conduct constituted 
“unfair practices.” 

It is important to observe that the pegguaed extension of Lum- 
ley v. Gye to chattel restriction cases may be pushed much farther 
over the whole system of equitable remedies against purchasers 
with notice, including specific performance and the enforcement of 
trusts. The beneficiary’s right against the trustee is regarded by 
Mr. Justice Stone *’ as the significant right im rem with which the 
purchaser interferes when he receives the trust property with no- 
tice of the trust, and it becomes unnecessary to regard him as 
owner of the trust res itself. 

There are, however, serious difficulties in this use of Lumley v. 
Gye as the basic explanation of relief against purchasers with 
notice, especially in the enforcement of restrictions on chattels. 

(1) The doctrine involves the rejection of the real nature of an 
equitable interest. Professor Scott has argued ** that, while the 
historical origin of the right of the cestui que trust embodied a con- 
ception very similar to the theory of Lumley v. Gye, the eventual 
development of his right has extended his ownership of the trust 
obligation into a property right in the trust res itself, and the same 
is true of the interest of a purchaser in a land contract and of a 
person who claims the benefit of a restriction on land. Since I 
have accepted this view for the purposes of this article, I am not 
satisfied to rest the enforcement of restrictions on chattels upon 
the doctrine of Lumley v. Gye alone, since it does not suffice to 
establish a similar proprietary interest in chattels, and such an 
interest seems necessary for adequate relief. Professor Wade 
takes the same proprietary view of restrictions on the user of 
chattels.** 

(2) The Lumley v. Gye doctrine creates as many obstacles as it 
removes. Although the removal in equity of the restrictions upon 
this tort at law is theoretically possible for the reasons already 
stated, the authorities have as yet gone only a short distance in 


82 Stone, The Nature of the Rights of the Cestui Que Trust (1917) 17 Cot. L. 
Rev. 467, 475. See also Seavey, Notice Through an Agent (1916) 65 U. or Pa. L. 
Rev. 1, 10, but this does not oppose the real theory of trusts. 

83 Scott, The Nature of the Rights of the Cestui Que Trust (1917) 17 Cot. L. 
REv. 269, 274 et seq. 

84 Wade, Restrictions on User (1928) 44 L. Q. REv. 51, 62. 
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approving expressly such a wide scope for injunctions against in- 
ducing or receiving the benefits of a breach of contract. Any defi- 
nite attempt to bind sub-purchasers of restricted chattels on this 
ground would be met by a host of citations from the decisions in — 
the law courts.*° And if a court of equity can be persuaded to 
stretch the doctrine of Lumley v. Gye sufficiently to make the mere 
participation of C in B’s wrongful sale a tort to A,** the protection 
to A is still much less than he wishes, for how can he bind D, E and 
successive sub-purchasers in this way? For example, in Lorillard 
v. Weingarden,” A sold stale cigarettes to B, with a restriction 
against their resale in the United States. B resold the cigarettes 
to C in Copenhagen, with notice of the restriction. C was about to 
dispose of them in the United States. In this case, B committed 
no breach of contract whatever, so that it seems impossible to en- 
join C on the ground that he participated in such a breach; but C 
may easily be reached under the doctrine of equitable servitudes. 
To argue an implied promise by B in the original sale that B 
should exact from C a direct promise running to A that the restric- 
tion should be observed, and that C is inducing a breach of this 
implied promise by B, is extremely far-fetched. Where later sub- 
purchasers are involved, the only way to reach them under Lumley 
v. Gye would be to work out a still more artificial system of im- 
plied promises by B that he would bind C to exact from D a simi- 
iar promise to maintain the restrictions, and so on down the line. 
Aside from the difficulties raised by the Dunlop case,** such an 
intricate theory is hardly likely to be accepted by the courts, and 
contrasts very unfavorably with the simplicity of Tulk v. Moxhay. 

(3) The suggested extension of Lumley v. Gye, if adopted, 
would apply to all contracts with an inadequate remedy at law 
even if they did not relate to property either real or personal. 
Suppose that A employs B, a unique singer, who leaves him and 
goes to work for C, who had notice but had nothing to do with 
causing B’s breach. Will C be enjoined? This would necessarily 


85 See note 79, supra. 
86 See the cases cited supra notes 73, 76, and 81. Contra: Sweeney v. Smith, 
167 Fed. 385 (E. D. Pa. 1909), aff'd, 171 Fed. 645 (C. C. A. 3d, 1909). See note 
117, infra. See also Minnesota Wheat Growers’, etc. Ass’n v. Radke, 163 Minn. 403, 
204 N. W. 314 (1925). 

87 280 Fed. 238 (W. D. N. Y. 1922), noted in (1922) 36 Harv. L. Rev. 107. 
88 Supra note 12. 
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follow if the enforcement of a chattel restriction against C is to be 
based solely on Lumley v. Gye. It is true that in Lumley v. Wag- 
ner, the injunction against Mme. Wagner also ran against Gye, 
who was merely alleged in the bill to have employed her with 
notice of the contract. There was no such allegation that he 
“maliciously enticed and procured her” to leave Lumley’s em- 
ployment, as in the declaration in Lumley v. Gye,*® and conse- 
quently it may be argued that the equitable liability of Gye did 
not require any such deliberate interference as was held to be an 
essential element of his legal liability. However, the injunction 
against Gye was merely incidental to that against Mme. Wagner, 
and it is not at ail certain that he would have been enjoined if he 
had been the sole defendant and nothing more had been charged 
against him in the bill than the passive reception of the benefit of 
her services after a breach which was not caused by him.” Even 
if Lumley v. Wagner can be regarded as authority for an independ- 
ent injunction against C, who employs the singer as soon as she 
leaves A, would this case also support an injunction against D, E, 
and other subsequent employers who engage B with notice of the 
contract and before its expiration? If such later employers would 
not be liable, then it is equally difficult to bind the later sub- 
purchasers of a restricted chattel unless we are prepared to base 
their liability upon the doctrine of equitable servitudes rather than 
on an elastic application of Lumley v. Gye. Such a proprietary 
theory would, of course, have no application to contracts of per- 
sonal service. 
(4) The doctrine of Lumley v. Gye does not satisfactorily ex- 
_ 89 Since the case came up on demurrer the actual facts were not proved in the 
law case. LuMLey, REMINISCENCES OF THE OPERA (1864) 328 et seqg., says that 
Gye’s offers to Mme. Wagner were made before she left Lumley. The jury found 
a verdict against Gye, but refused all damages upon the ground of insufficient 
evidence of his knowledge of Lumley’s contract. It is pleasant to learn that Lum- 
ley and Wagner were reconciled four seasons later and she appeared at Drury Lane. 
However, the impresario could not forbear remarking: “ Her first words to me, 
when I entered her room after her performance on her début, were, ‘ Quel dommage 
que je ne suis pas venue quatre ans plutét.’ There was doubtless some truth in the 
lady’s observation. Her voice had naturally lost much of that exquisite freshness 
which had characterized it five years previously.” LuMLEy, op. cit. supra, at 381n. 
90 Beekman v. Marsters, 195 Mass. 205, 213, 80 N. E. 817, 818 (1907), says 
that relief would be denied in such circumstances. See also note 74, supra. Cf. 


Montgomery Enterprises v. Empire Theater Co., supra note 73; N. Y. Phonograph 
Co. v. Jones, 123 Fed. 197 (S. D. N. Y. 1903). 
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plain equitable restrictions on land, and hence it would probably 
be equally insufficient for the enforcement of restrictions on chat- 
tels. There is the same difficulty in reaching the second sub- 
purchaser of land and his successors which has already been 
pointed out in relation to restricted chattels. Furthermore, the 
decision in London County Council v. Allen ** shows that the con- 
tract is not a protected right im rem unless there is benefited land, 
so that it is much easier to consider the cases where an injunction is 
granted as depending on the existence of a property right of land 
against land than to base the relief on Lumley v. Gye, which would 
involve the recognition of an enforceable right in the contract 
irrespective of the ownership of neighboring land. Mr. Justice 
Stone necessarily admits the inconsistency of London County 
Council v. Allen with his Lumley v. Gye theory of the sub- 
purchaser’s liability, and is forced to declare that decision errone- 
ous.” Another difficulty is that, in restrictions on land, the con- 
tract creates no rights at all in the promisee when he sells off the 
whole tract at once. The relief given under such circumstances to 
the purchasers of lots against a violator of the restrictions can best 
be explained on the real theory, for the Lumley v. Gye theory 
necessitates a complicated explanation which treats such persons 
as beneficiaries entitled to enforce the contract although at the 
same time relief is denied to the promisee. 

Of course these objections are not fatal. We may reply to them 
that the protection afforded to a particular contract against inter- 
ference will not be universally the same but will depend upon the 
nature of the subject matter. In restrictions on land, the danger 
of fettering the land unreasonably may require the decision in 
London County Council v. Alien. Similarly, in personal service 
contracts, equity may refuse to tie the employee up too long or 
too completely, and thus might bind D in a chattel restriction case 
while refusing to do so in the case of the singer. The policy 
against unreasonable restraints will have a different application 
according to the difference in subject matter, and each type of con- 
tract must be taken on its merits. In other words, Lumley v. Gye 

and Tulk v. Moxhay may conceivably be regarded as the same 
conception variously adjusted to varying circumstances. How- 


92 Stone, loc. cit. supra note 48. 


91 Supra note 48. 
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ever, it seems to me much simpler and more satisfactory to take 
another view, and to say that some contracts create a proprietary 
relation which will be protected as such against third parties, 
while others are non-proprietary and the liability of outsiders 
must then be based merely on interference with the original con- 
tract relation. Lumley v. Gye may sometimes be useful to sup- 
port the enforcement of restrictions on chattels, but it is not neces- 
sary for this purpose if a broader and more adequate relief may 
be based on the existence of an equitable servitude on the chattel. 


D. Reasons Against the Existence of Equitable Servitudes 
on Chattels 


It has previously been argued that since other equitable prop- 
erty rights in land have been extended without difficulty to chat- 
tels, servitudes should be similarly treated unless there are suffi- 
cient reasons for a distinction. The cases will now be examined 
to see whether such reasons have been put forth. We are not now 
considering objections based on some restraint of trade caused by 
a particular restriction, but are looking for reasons which will ap- 


ply to all chattels as distinguished from land, and which negative 
the possibility of all merchandise restrictions, whatever their 
nature. 


Spencer’s Case ** is the leading case on covenants running with 
the land, and its third resolution stated that a covenant by the 
lessee of chattels would not run with them against his assignee. 
If restrictions on land were merely an application of covenants 
running with the land, this would be an authority against restric- 
tions on chattels; but there is only a resemblance to such cove- 
nants and not an identity. It would be just as antiquarian to 
argue that Tulk v. Moxhay has analogies to negative legal ease- 
ments, and with no legal easements on chattels there can be no 
restrictions. It is significant that Jessel suggested both these ex- 
planations “* for Tulk v. Moxhay, and yet was one of the origina- 
tors of the doctrine of servitudes on chattels. In short, equitable 
restrictions on land are sui generis,°° and may be regarded as one 


93 3 Co. 29 (1583). 

94 London & S. W. Ry. v. Gomm, 20 Ch. D. 562, 583 (1882). 

95 Jotty, Restrictive CoveNANTs AFFECTING Lanp (1909) 17; Wade, supra 
note 30, at 54, 61. ; 


4 
| 
q 
i 
‘ 
4 


978 HARVARD LAW REVIEW 


type of servitudes on land, of which easements, profits, and cove- 
nants running with the land constitute three other types. While it 
is true that these other types have no parallel in the case of chat- 
tels, that is no objection to creating such a parallel for equitable 
restrictions if required by business reasons which are considered 
satisfactory by a court of equity. 

The first step in weakening the influence of Jessel’s doctrine of 
equitable obligations on chattels, as set forth in the Werderman 
case,*° was taken by Bagot Pneumatic Tyre Co. v. Clipper Pneu- 
matic Tyre Co.,” in which Kekewich below and Vaughan Wil- 
liams ** in the Court of Appeal denied that Jessel’s principle was 
actually involved in the Werderman decision and rested it on a 
charge or vendor’s lien imposed on the patent by the contract. In 
the absence of such a charge, they refused to recognize that a sub- 
purchaser could be under any obligation to perform a contract to 
which he was not a party, without stating why the same objection 
would not apply to Tulk v. Moxhay. This view was not accepted 
by all the judges in the Court of Appeal,®® and the facts of the case 
involved an affirmative promise to pay royalties and other special 
features.*°° Thus it may be differentiated from a case of negative 


96 Supra note 36. 

97 [1902] 1 Ch. 146, aff’g [1901] 1 Ch. 196. 

88 Vaughan Williams a little later also limited the effect of Knight Bruce’s 
declaration in De Mattos v. Gibson. See supra note 32. 

9 Romer based his decision entirely on the absence of any net profits out of 
which royalties could be paid, but refused to decide that the sub-purchaser would 
not be liable if there were any such profits. Cozens-Hardy concurred without © 
reasons. 

100 The facts were: A, a patentee, gave B an exclusive license to use the patent 
in consideration of a promise that a company in the course of formation by B should 
pay to A certain royalties out of net profits after provision for certain prior pay- 
ments. The company, C, was formed and agreed with B to undertake B’s obliga- 
tions to A. A, having received no royalties, brought suit against C for an account- 
ing. All three judges in the Court of Appeal agreed that the circumstances of the 
company were such that no royalties were then payable to A, and this sufficiently 
disposed of the case, so that the repudiation of Jessel’s view by Vaughan Williams 
was not necessary to his decision. Features distinguishing the case from a negative 
restriction of the Tulk v. Moxhay type were: (1) The obligation was affirmative 
and so would not run even on land, supra note 38. (2) The defendant was consid- 
ered to be like an equitable assignee of a term of years in land, who is not bound by 
a covenant for rent. Cox v. Bishop, 8 De G. M. & G. 815 (1857) (decision by 
Knight Bruce himself). Quaere, would a restriction of the Tulk v. Moxhay type 
bind an equitable assignee, e.g., a person who was in possession under a contract to 
buy from the original purchaser? He wouid seem liable, since Mander v. Falcke, 
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restrictions on chattels with which we are concerned. Still the 
way was prepared for the limitation of the Werderman case to 
liens*** and for the rejection of such restrictions when they 
should actually come before the English courts. 

The first case of this sort was Taddy v. Sterious.*°? A, the 
manufacturer of tobacco, attached inside every box of packet to- 
baccos or cigarettes a notice of minimum retail prices, and stated 
that sale was made on the express condition that retailers should 
not sell below these prices; that acceptance of the goods would be 
deemed a contract between the purchaser and A to observe the 
restrictions; and that in the case of purchase by a retailer through 
a wholesaler, the latter should be deemed to be the agent of A. 
Similar terms were printed on invoices, price lists, and catalogues. 
B, a wholesaler, sold tobacco to C, a retailer, who had knowledge 
of the restriction. There was no evidence of a breach of contract 
by B. Swinfen Eady held C entitled to cut prices. To the conten- 
tion that C could be restrained from selling the goods in violation 
of the restriction, he gave the short answer: “ Conditions of this 
kind do not run with goods, and cannot be imposed upon them. 
Subsequent purchasers, therefore, do not take subject to any con- 
dition which the court can enforce.” And he went on to deny that 
there was any contract between C and A, or that B was truly an 
agent, even if he was called such. It is obvious that this answer 
is merely a rejection of the principle of a servitude without any 
reason for distinguishing chattels from land. 

The next case, McGruther v. Pitcher,* in the Court of Appeal, 
involved a similar notice affixed on the inside of the lid of each box 
of patented heel pads by the sole manufacturer under a license 
from the patentee. Inasmuch as the patentee did not create the 
restriction, the court treated the case as if the chattels were un- 
patented, since the plaintiff manufacturer was not himself the 
owner of the patent. Here again the court refused to hold a 


[1891] 2 Ch. 554, binds a mere occupant and Jn re Nisbet & Pott’s Contract, [1906] 
1 Ch. 386, binds a disseisor, so that Cox v. Bishop probably rests on the affirmative 
character of the obligation. (3) The subject matter was a patent, to be considered 
later, but this distinction would normally bring more favorable treatment than if an 
ordinary chattel were involved. 

101 See the later decisions cited in note 37, supra. 


102 [1904] 1 Ch. 354. 
103 [1904] 2 Ch. 306, rev’g Farwell, J. 
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retailer who had bought from a wholesaler, and rejected the doc- 
trine of equitable servitudes by a mere declaration that it did not 
exist, without giving reasons. In short, they contented themselves 
with approving Taddy v. Sterious and declaring that a vendor 
cannot, by attaching notices to his goods or the container, make 
conditions run with the goods. 

The last British case on this problem was National Phonograph 
Company v. Menck,'* decided by the Privy Council on appeal 
from the Australian courts. Here the goods were patented phono- 
graphs and records, and the sub-purchaser was in fact enjoined 
from violating the known restrictions on the ground of infringe- 
ment of the patent, but Lord Shaw made a strong dictum that a 
similar obligation would not attach to ordinary goods, approving 
the decision in Taddy v. Sterious: “ It would be contrary to the 
public interest and to the security of trade, as well as to the fa- 
miliar rights attaching to ordinary ownership, if any other princi- 
ple applied.” *°* Again we merely have a rejection of liability 
without contract, for which no reasons are offered except a sug- 
gestion that there is restraint of trade and that the running of the 
restriction is inconsistent with the alienability of chattels. It 
seems impossible to reconcile Lord Shaw’s dictum in this case with 
his much more extensive language in the same court in Lord 
Strathcona Steamship Co. v. Dominion Coal Co.’ Unfortu- 
nately, the latter opinion does not distinguish the phonograph case, 
so that it is not clear whether Lord Shaw had completely changed 
his views in the intervening fifteen years, or intended to recognize 
some unexplained distinction between restrictions on prices and 
on use. At all events while the English cases decisively reject 
price restrictions on ordinary goods, they supply no adequate 
reason for refusing to extend equitable servitudes on land to 
chattels. 

The cases in this country are fortunately more explicit in their 
reasoning. The leading statement is by Mr. Justice Lurton, while 
still a circuit judge, in ik v. Hartman.” The plaintiff, a manu- 


104 [rorr] A. C. 336, rev’g 7 Commonwealth L. R. 481 (1908), which denied 
all relief. See also the Dunlop and Gillette cases, cited in note 22, supra. 

105 [rorr] A. C. at 347. 

106 [1926] 4. C. 108. 
107 353 Fed 24 (C. C. A. 6th, 1907), rev’g 145 Fed. 358 (E. D. Ky. 1906), 
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facturer of proprietary medicines, had made agreements for price 
maintenance with wholesale and retail druggists, according to the 
scheme already described, which sought to bind sub-purchasers by 
contract rather than by creating an equitable restriction.‘ The 
bill averred that the defendant, in combination with other whole- 
salers and retailers who had refused to sign these agreements, had 
by fraud and inducing breach of contract obtained from the plain- 
tiffs authorized wholesale and retail “agents ” Peruna and other 
remedies, and was selling them for less than the fixed prices. In 
addition, to make it more difficult to trace such practises, the de- 
fendant was obliterating the serial number placed in each carton 
and defacing or removing the distinctive wrappers. An injunction 
and an accounting were sought, obviously on a Lumley v. Gye 
theory. The denial of relief was based in large part on restraint 
of trade and on the refusal to extend to articles manufactured 
under a secret process the protection which the courts were afford- 
ing at that time to articles covered by the patent and copyright 
law; but the general objection to the running of the restrictions is 
thus stated: 


“‘ A prime objection to the enforcibility of such a system of restraint 
upon sales and prices is that they offend against the ordinary and usual 
freedom of traffic in chattels or articles which pass by mere delivery. 

“ The right of alienation is one of the essential incidents of a right 
of general property in movables, and restraints upon alienation have 
been generally regarded as obnoxious to public policy, which is best sub- 
served by great freedom of traffic in such things as pass from hand to 
hand. General restraint in the alienation of articles, things, chattels, 
except when a very special kind of property is involved, such as a slave 
or an heirloom, have been generally held void. ‘If a man,’ says Lord 
Coke, in Coke on Littleton, § 360, ‘ be possessed of a horse or any other 
chattel real or personal, and give his whole interest or property therein, 
upon condition that the donee or vendee shall not alien the same, the 
same is void, because his whole interest and property is out of him so as 


which overruled the demurrer and granted an injunction in a long and interesting 
opinion, discussing (145 Fed. at 387) the possibility of extending Tulk v. Moxhay 
to chattels and binding the sub-purchaser by labels on the goods instead of by 
sub-contracts as in the case at bar. 

108 See pp. 951-53, supra. 

109 153 Fed. at 39. With respect to patented articles it is important to recall 
that Mr. Justice Lurton wrote the opinion in a leading case upholding tying restric- 
tions. Heaton-Peninsular Button Co. v. Eureka Specialty Co., infra note 145. 
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he hath no possibility of reverter; and it is against trade and traffic and 
bargaining and contracting between man and man.’ It is also a general 
rule of the common law that a contract restricting the use or controlling 
subsales cannot be annexed to a chattel so as to follow the article and 
obligate the subpurchaser by operation of notice. . . .1*° A covenant 
which may be valid and run with land will not run with or attach itself 
to a mere chattel.” 


Most of this passage was quoted by Mr. Justice Hughes in Dr. 
Miles Medical Co. v. Park,** which involved much the same facts 
and in which the opinion in the circuit court of appeals was writ- 
ten by Judge Lurton. On this general point of the validity of re- 
strictions on chattels apart from restraint of trade, Mr. Justice 
Hughes adds little to the reasoning of his associate except a refer- 
ence to Gray’s work on Restraints on Alienation. 

The core of the argument of these two eminent judges is that 
restrictions against sub-purchasers are inconsistent with the right 
of free alienation, which is regarded as an essential incident of the 
ownership of chattels. Yet restraints on the alienation of land 
were also regarded as objectionable at common law. The very 
passage from Coke on which the two judges relied is preceded by 
an equally strong condemnation of similar conditions for the re- 
verter of real estate.** Coke says nothing to indicate that land 
may be restricted and chattels may not, or that there is any dis- 
tinction for this purpose between them. He died two centuries 


110 The authorities cited by Judge Lurton for this sentence do not seem to sup- 
port it except Taddy v. Sterious, supra note 102, Garst v. Hall & Lyon Co., infra 
note 117, and Apollinaris Co. v. Scherer, infra note 179, which is now doubtful law. 
Spencer’s Case, supra note 93, has already been discussed. Splidt v. Bowles, 10 East 
279, 282 (1808), held that the benefit of a covenant by a charterer to pay freight 
does not run at Jaw to a purchaser of the ship. Smith v. Williams, 117 Ga. 782, 
45 S. E. 304 (1903), and Prater v. Campbell, 110 Ky. 23, 60 S. W. 918 (1907), 
held that the benefit of a warranty does not run at law with chattels though it does 
run with land. 

111 220 U. S. 373, 404 (1911), aff’'g 164 Fed. 803 (C. C. A. 6th, 1908). Since 
the Hartman case, price restrictions on copyrighted books had been declared invalid. 
Bobbs-Merrill Co. v. Straus, supra note 25. 

112 Co. Lit. § 360. Littleton says: “ Also, if a feoffment be made upon this con- 
dition, that the feoffee shall not alien the land to any, this condition is void; be- 
cause when a man is infeoffed of lands or tenements, he hath power to alien them 
to any person by the law. For if such a condition should be good, then the con- 
dition should oust him of all the power which the law gives him, which should 
be against reason, and therefore such a condition is void.” Coke comments: “ And 
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before Tulk v. Moxhay, which has fettered land far more than he 
or Spencer’s Case *** would have permitted. Why then should his 
opinion be any more effective in our time to nullify servitudes on 
chattels? It does seem possible that the nineteenth and twentieth 
centuries have contributed legal conceptions growing out of new 
types of business which make it inappropriate for Justices Lurton 
and Hughes to base their sweeping overthrow of contemporary 
commercial policies on judicial views of the reign of Queen Eliza- 
beth. Professor Gray’s book is definitely opposed to restraints on 
land, yet he nowhere intimates that Tulk v. Moxhay introduced 
an undesirable doctrine. Nor does he suggest that personalty is 
less subject to restrictions than real estate.*** The truth is that 
Coke was talking about conditions which totally restrain aliena- 
tion by enabling the seller to recover the sold property, while we 
are concerned with provisions which merely give the seller some 
measure of equitable control over its disposition in the hands of 
later owners, who never cease to retain the property. Just as 
modern needs have brought equitable restrictions on land, of 
which the old common law knew nothing, into existence, they may 
also call for a limited departure from the free transfer of chattels 
for the sake of promoting desirable business practices wholly 
strange to Coke’s day. Justices Lurton and Hughes furnish no 
answer to our question — why should not the doctrine of Tuwlk v. 
Moxhay be extended to chattels? 

Perhaps it will be suggested that Twlk v. Moxhay is not incon- 
sistent with the policy against restraints on alienation, since it 
involved only a restriction on the use of the land while price 
maintenance limits its resale. Such a distinction is none too 
satisfactory. Severe restrictions against building on land do, as 


the like law is of a devise in fee upon condition that the devisee shall not alien, 
the condition is void, and so it is of a grant, release, confirmation, or any other 
conveyance whereby a fee simple doth pass. For it is absurd and repugnant to rea- 
son that he, that hath no possibility to have the land revert to him, should restrain 
his feoffee in fee simple of all his power to alien.” Then follows the passage quoted 
by Justices Lurton and Hughes. 

113 Supra note 93. 

114 The very passage from Gray cited by Hughes, J., (Gray, RESTRAINTS ON 
ALIENATION (2d ed. 1895) §§ 27, 28) begins: “A condition or conditional limita- 
tion on alienation attached to a transfer of the entire interest in personalty is as 
void as if attached to a fee simple in land.” There is no basis here for any distinc- 
tion between land and chattels. 
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a practical matter, limit its freedom of alienation. Moreover, 
several decisions have applied Tulk v. Moxhay to restrictions 
against the sale of land to members of a particular race,’* a clear 
case of restraint on alienation. In short, unless we are prepared 
to admit that restrictions on chattels are impossible for purely his- 
torical reasons, we shall hardly find in the language of Mr. Justice 
Lurton and Mr. Justice Hughes any reason for a distinction be- 
tween land and chattels sufficient to offset the reasons for permit- 
ting the creation of equitable interests in both types of property 
which are afforded by the decisions on trusts and specific per- 
formance. There may, of course, be specific objections to par- 
ticular restrictions on chattels, such as price maintenance and 
tying contracts, which must be considered on their merits; but 
such a discriminating treatment is very different from a whole- 
sale rejection of equitable servitudes on chattels on the ground 
that there is some fundamental and eternal difference between 
personal and real property. 

When we turn to the cases in the state courts which do not rest 
purely on restraint of trade, little is added. Sometimes the judges 
merely refused to recognize any obligation in the absence of a 
contract by the defendant,*® a position obviously inconsistent 


115 Corrigan v. Buckley, 299 Fed. 899 (Ct. of App. D. C. 1924), appeal dis- 
missed for want of jurisdiction, 271 U. S. 323 (1926); Torrey v. Wolfes, 6 F.(2d) 
702 (Ct. of App. D. C. 1925), noted in (1926) 35 Yate L. J. 755, (1926) 4 N. Y. 
L. Rev. 351; Koehler v. Rowland, 275 Mo. 573, 205 S. W. 217 (1918). In Michigan 
restraints on alienation to a particular race have been held invalid, at least if they 
involve reverter and endure forever. Porter v. Barrett, 233 Mich. 373, 206 N. W. 
532 (1925). Cf. Parmalee v. Morris, 218 Mich. 625, 188 N. W. 330 (1922) (up- 
holding restraints on occupancy by a particular race). Michigan thus lends some 
support to the distinction questioned in the text. A similar distinction is made in 
California. Los Angeles Inv. Co. v. Gary, 181 Cal. 680, 186 Pac. 596 (1919), noted 
in (1920) 20 Cor. L. Rev. 253; Janss Inv. Co. v. Walden, 196 Cal. 753, 239 Pac. 
34 (1925), noted in (1926) 14 Cai. L. Rev. 503, (1926) 26 Cor. L. Rev. 88, 
(1926) 20 Int. L. Rev. 723, (1926) 24 Micu. L. Rev. 840. However, the Michigan 
and California decisions may rest on the provision for forfeiture by alienation; the 
courts in these states have not yet held invalid a clause merely allowing an injunc- 
tion against the prohibited resale. See also Gray, RESTRAINTS ON ALIENATION § 41. 

116 Pratt v. Marean, 25 Ill. App. 516, 420 (1888) (territorial restriction on 
patented article (see infra note 172)); Garst v. Hall & Lyon Co., infra note 117; 
Garst v. Wissler, 21 Pa. Super. 532 (1902) (price maintenance attempted by reten- 
tion of title in seller and imposition of contract on sub-purchaser through mere 
acceptance of labelled goods). In this latter case, Orlady, J., said: “It is contra- 
dictory to the idea that assent, or what is equivalent thereto, is necessary to a con- 
tract before a party can be bound.” 21 Pa. Super. at 536. 
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with Tulk v. Moxhay. Sometimes they repeat the proposition 
that the right of alienation is incidental to the ownership of per- 
sonal property, with no attempt to show why this should be treated 
differently from land.** Neither in England nor in this country 
do the authorities furnish us with a satisfactory reason for limit- 
ing the doctrine of Tulk v. Moxhay to real property. 

A fresh examination of the question might suggest some argu- 
ments not mentioned by the courts. Land remains in the same 
hands for comparatively long periods of time and is transferred 
after an elaborate investigation of the title, whereas chattels are 
ordinarily sold with rapidity, so that possible interferences with 
quick transfers are undesirable. Furthermore, restrictions on land . 
arise from the desire to protect a neighborhood as a rough unit, 
and are a kind of private method of securing the purpose which 
is nowadays systematically attained through a zoning plan sanc- 
tioned by public authority. The restrictions do not endure for- 
ever, but lapse when the preservation of the desired neighborhood 
standard can no longer be accomplished. In the case of chattels, 
it might be argued that there is nothing analogous to a neighbor- 
hood purpose and no possibility of affixing a reasonable termina- 
tion to the life of the restriction coéxtensive with the realization 
of that purpose. It might well be thought objectionable to limit 
the use or resale of a chattel by an indefinite number of successive 
owners during the long period before it is worn out or finally con- 
sumed. On this reasoning the chattel situation would seem entirely 
different from the Tulk v. Moxhay situation, and a genuine ground 
exists for not extending the doctrine of equitable servitudes from 
land where it is needed, to chattels where it is not needed, merely 
for the purpose of securing a pleasing theoretical symmetry in 


117 Knowlton, J., Garst v. Hall & Lyon Co., 179 Mass. 588, 591, 61 N. E. 219 
(1901): “ He cannot restrict the right of alienation, which is one of the incidents of 
ownership in personal property.” Hill v. Gray & Worcester Co., 163 Mich. 12, 23, 
127 N. W. 803, 805 (1910), merely quotes Park v. Hartman, supra note 109. 

In a federal case not involving equitable servitudes, Sweeney v. Smith, 171 Fed. 
645, 646 (C. C. A. 3d, 1909), Buffington, J., said: “‘ The contention of liability to 
account as applicable to personal property finds support in no case, and would un- 
duly trammel and preclude that merchantable character of personalty, which gives 
it its transmissible commercial value.” This case involved a contract to sell the con- 
trolling interest in a street railway to the plaintiff and a subsequent sale to the 
defendant with notice. Since the subject matter was unique, specific performance 
might have been granted against the purchaser with notice unless the gai 
contract had expired. 
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equitable principles. In other words, the policy behind trusts or 
specific performance of contracts is exactly the same whatever the 
form of the subject matter, but the doctrine of equitable servi- 
tudes may have arisen from circumstances which are peculiar to 
land, so that a similar interest should not be created in personal 
property. 

Such an argument presents a real challenge. It prevents us 
from carelessly assuming that manufacturers may impose what- 
ever restrictions they please upon personal property. It puts them 
on their mettle to prove that their restrictions are not merely the 
gratification of a personal whim, but carry out a commercial pur- 
pose as valuable as that which underlay Tuwlk v. Moxhay and 
which has produced the open squares of London and many beau- 
tiful American suburbs. In this way the controversy is removed 
from the realm of pure theory. 

Enough has already been said at the beginning of this article 
to indicate that this demand’ for a practical policy behind the re- 
strictions may conceivably be satisfied. The complex marketing 
organization of a standardized article, which passes from the 
manufacturer through one or more wholesalers to the retailers and 
thence to the public, exhibits a unified situation analogous to a 
restricted neighborhood.*** The purpose of the restrictions on 
chattels is the satisfactory accomplishment of this marketing proc- 
ess. When the chattel has reached the ultimate consumer this 
purpose has been achieved and the enforcement of the restriction 
may cease. To regard it as valid against wholesalers and retailers 
does not require it to attach for all time to the article in the hands 
of successive consumers."’® As in the case of servitudes on land, 
the scope and time of equitable protection do not depend on the 
uncontrolled will of the creator of the restriction, but will be 
limited by the court to carry out the reasonable purpose of the 
restriction so long as that purpose can be effectively attained. In 
other words, our attempt to isolate the existence of the right from 
considerations of public policy, such as restraint of trade, cannot 
be wholly successful. In the end the validity and scope of the 


118 Supra p. 946 et seq. 

119 For this reason I am doubtful whether relief should be given in the hypo- 
thetical case of the Old Master suggested by Professor Wade and discussed infra 
p. 1012. 
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restriction must depend on the extent to which the courts regard 
its purpose as legitimate. The wish of the manufacturer may be 
overridden by the interests of the public or by those of retailers 
like department stores or chain stores. : 

The preceding discussion has, it is hoped, demonstrated that the 
doctrine of equitable servitudes is a legitimate tool-in the judicial 
equipment, ready for use when desirable. This brings us to the 
next heading of our investigation, a brief review of the factors of 
public policy which render a particular type of restriction socially 
advantageous or the reverse. 


RESTRAINT OF TRADE 


A. Price Restrictions 


Contracts for price maintenance have been decisively declared 
invalid for restraint of trade by the Supreme Court. In the ab- 
sence of local statutes and despite some continuing divergence of 
opinion,’*° it is likely that this decision will be eventually fol- 
lowed by the staie courts. Thus, it seems needless to do more 
than suggest the economic arguments.*** 


120 For references to the federal and state cases, see note 24, supra. In England 
the immediate purchaser has been held bound although sub-purchasers cannot be 
reached. Elliman v. Carrington, supra note 16. But it is restraint of trade for 
several sellers of a commodity to agree to maintain prices. Urmston v. Whitelegg, 
63 L. T. 455 (1890). The Canadian law appears uncertain. 

121 A clear picture of the economic factors with conclusions adverse to price 
maintenance is given by Taussig, supra note 6. Presentations favorable to the prac- 
tice are: Competition that Kills in BranpEIs, BusINEss AS A PROFESSION (1914) 
243; Montacur, Bustvess COMPETITION AND THE LAw (1916), quoted at length 
in (1920) 7 A. L. R. 449, 453; this note also contains valuable extracts from judicial 
opinions. 

Discussions before the Beech-Nut case include: Shroder, Price Restriction on the 
Re-sale of Chattels (1911) 25 Harv. L. Rev. 59; Rogers, Predatory Price Cutting 
as Unfair Trade (1913) 27 Harv. L. Rev. 139; Miller, The Maintenance of Uniform 
Re-sale Prices (1914) 54 U. or Pa. L. Rev. 22; Slichter, The Cream of Wheat Case 
(1916) 31 Por. Scr. Q. 392; Brown, The Right to Refuse to Sell (1916) 25 YALE 
L. J. 194; Stevens, Resale Price Maintenance as Unfair Competition (1919) 19 
Cox. L. Rev. 265; (1920) 33 Harv. L. Rev. 966; Waite, Public Policy and Personal 
Opinion (1921) 19 Micu. L. Rev. 265. 

Since the Beech-Nut case may be mentioned the following: (1922) 1 N. C. L. 
Rev. 36; (1922) 22 Cor. L. Rev. 351; (1922) 20 Micu. L. Rev. 904; (1922) 35 
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On behalf of the practice the following may be offered: 
(1) Competition is not restrained among producers of rival ar- 
ticles but only among dealers selling the same article. The pro- 
ducer is in effect seeking to avoid competing with himself. An- 
other manufacturer is free to undersell the plaintiff and thus give 
the public an open market. Prices will be kept down by this proc- 
ess and by the freedom of the public to refrain from buying the 
article if it is too expensive unless it be indispensable. If so, 
special considerations will apply, but for ordinary articles the 
courts need not upset business agreements. (2) The consumers 
suffer no more through price-fixing than if the manufacturer sold 
to them directly through his own legal agents. (3) The plaintiff 
legitimately desires to preserve the reputation of his product as an 
article of prestige, which will suffer in the minds of “ particular 
people ” if it is dumped on bargain counters, just as diamonds 
would be less in demand if they were cheaper. (4) The stability 
of the manufacturer’s marketing organization is lost when some 
retailers start price-cutting and threaten the reasonable profit of 
others, who will then refuse to handle the article unless the whole- 
sale price is lowered, and thus a “ back wash” is created which 
eventually may force the manufacturer to lessen his own factory 
price or his profits. (5) Price-cutting on well known products is 
often a deception of the public, to lure customers into a store 
where they may be induced to buy unbranded articles at an un- 
reasonably high price, so that the selling organization of the 
standardized article is demoralized with no corresponding gain to 
the public. (6) Price maintenance prevents increases of prices as 
well as decreases, and thus protects the public against unscru- 
pulous retailers. 

Among the objections to the practice are these: (1) As compet- 
ing manufacturers become fewer they inevitably tend to adopt the 
same price scales, and the only chance for underselling is among 


Harv. L. Rev. 772; Dunn, Resale Price Maintenance (1923) 32 YALE L. J. 676; 
HeEnpDERSON, THE FepERAL Trape ComMMIssION (1924) 287; (1926) 40 Harv. L. 
Rev. 139; (1926) 24 Micu. L. Rev. 709; (1926) 25 Micu. L. Rev. 93; (1926) 21 
It. L. Rev. 389; Sayre and Kelly, Maintenance of Resale Prices (1927) 6 Ore. L. 
Rev. 241, 252; (1927) 75 U. or Pa. L. Rev. 248; (1927) ibid. 365; (1927) 27 Cor. 
L. Rev. 183; (1927) ibid. 567; (1927) 40 Harv. L. Rev. 656; Copeland, Comments 
on Decisions (1927) 3 Harv. Bus. REP. 473 et seg.; Klaus, Sale, Agency and Price 
Maintenance (1928) 28 Cor. L. REv. 312, 441. 
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rival wholesalers and retailers. Otherwise prices all along the line 
will be kept high enough to satisfy everybody, especially the most 
inefficient makers and dealers who will thereby stay in business 
when they ought to be crowded out. (2) The prestige argument 
is worthless to the public unless it can be proved that branded 
articles sold under price restrictions are preponderantly superior 
to unbranded articles.’** (3) The cost of selling is a very large 
item in the cost of living, and consequently we should encourage 
experimentation looking towards its reduction through such 
schemes as department, chain, and cash-and-carry stores. With- 
out price-cutting, the public cannot get the benefit of lowered re- 
tail costs. (4) The effect of price restrictions is like that of a 
combination among dealers handling a given product to keep up 
its price, which would be clearly illegal. (5) Unless dealers are 
permitted freedom of choice, we may look forward in the near 
future to a new feudal system, in which each manufacturer of a 
needed article will have under him a hierarchy of licensees who 
are graciously allowed to sell his product in return for strict 
obedience to his will. The best security to the public against 
such baronial power lies in setting up independent self-reliant 
retailers. 

Unfortunately these economic factors are not very fully dis- 
cussed in the decisions of the Supreme Court, aside from a dis- 
senting opinion by Mr. Justice Holmes; *” and if the result of 
Dr. Miles Medical Co. v. Park *** be accepted as sound, it must 
be for more reasons than those stated by Mr. Justice Hughes, who 
relies mainly on legal authorities. Economists may feel that in- 
sufficient attention has been paid by the court to the admonition 
of Mr. Justice Brandeis: **° 


“Whether a producer of goods should be permitted to fix by contract, 
express or implied, the price at which the purchaser may resell them, 
and if so, under what conditions, is an economic question. To decide 


122 That this is doubtful, see Taussig, supra note 6, at 175; CHASE AND 
Your Money’s WortH (10927). 

123 In Dr. Miles Medical Co. v. Park, supra note 111, at 409. 

124 Supra note IIt. 

125 Boston Store v. Am. Graphophone Co., 246 U. S. 8, 27 (1918). This 
parallels the view which he led the Court to adopt on economic issues affecting the 
constitutionality of labor legislation in Muller v. Oregon, 208 U.S. 412 (1908). See 
Waite, supra note 121. 
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it wisely it is necessary to consider the relevant facts, industrial and 
commercial, rather than established legal principles.” 


The manufacturer with a price policy has not been discouraged. 
Although wholesalers and retailers can no longer be bound by 
agreements to maintain an established scale of prices for a stand- 
ardized product, they are still informed what the scale is, with the 
simple warning that any dealer who fails to observe it will not be 
sold any more merchandise by that producer. Perhaps this threat 
is not quite so effective as the prospect of an injunction, since the 
manufacturer may hesitate before forcing a large customer to do 
business with rival producers, but it may be surmised that it 
usually accomplishes its purpose. The desirability of handling a 
popular product is such that only the most self-reliant dealers care 
to run the risk of having to offer the public something “ just as 
good.” Thus the manufacturer dominates the market sufficiently 
to impose what may be called a practical servitude upon his 
product. When the validity of such a scheme under the Sherman 
Anti-Trust Act was raised in a prosecution of the Colgate Com- 
pany, that corporation retained as its counsel Mr. Hughes, who 
had left the bench three years before. Like Hervé Riel he 
piloted the battered hulks of price maintenance up a tortuous 
channel between the familiar rocks and shoals presented by his 
former colleagues, into safe anchorage. Notwithstanding the Dr. 
Miles case, the Supreme Court unanimously decided that this 
scheme of price control by economic methods was not a crime.**® 
The Court was in the embarrassing dilemma of limiting freedom 
of trade one way or the other, but it preferred to sacrifice the re- 
tailers’ wish to resell on their own terms rather than the producer’s 
right “ freely to exercise his own independent discretion as to par- 
ties with whom he will deal.” In Hohfeldian terminology, the 


126 United States v. Colgate & Co., 250 U. S. 300 (1919). The indictment 
alleged that assurances of future adherence to prices were required of and given 
by dealers, and the district court ruled, “ No charge is made that any contract was 
entered into by and on the part of the defendant.” The Supreme Court held it- 
self to be bound by this interpretation of the indictment in the court below, and 
sustained a demurrer. If price maintenance contracts were required, a crime 
was committed under the Sherman Act. United States v. Schrader’s Son, supra 
note 25, decided after the Colgate case, Holmes and Brandeis, JJ., dissenting. The 
Colgate case was followed in Frey v. Cudahy Packing Co., 256 U. S. 208 (1921), 
Pitney, Day, and Clark, JJ., dissenting. 
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manufacturer had lost his old legal power to sue price-cutters, but 
he still possessed a legal privilege not to sell to them. Conceivably 
this privilege might have been denied when exercised for the pur- 
pose of fixing resale prices to the public injury, just as a land- 
owner’s privilege to use his own land has been limited to forbid 
his building a high fence to spite his neighbor, but the restraint of 
trade policy was not felt to be sufficiently infringed for this. 

The law as to price maintenance was not yet clear. New ob- 
stacles were presented by the Federal Trade Commission under 
its power to prevent “ unfair methods in competition ” when this 
would be “to the interest of the public.” A manufacturer would 
naturally carry out the judicially approved practice of refusing to 
sell to price-cutters by accurately finding out who the price-cutters 
were, but this is just what the Commission says he must not do. 
In the Beech-Nut case,’ the Supreme Court sustained an order 
of the Commission forbidding a corporation to maintain its “ sug- 
gested” prices by such “ codperative methods” as getting in- 
formation about price-cutters from other dealers, employing 
“agents ” to ascertain price-cutters, and marking packages with 
numbers to facilitate tracing them. It may be that the mention of 


codperative methods does not prevent a manufacturer from get- 
ting the facts merely through his own employees, so long as he 
does not turn his dealers into spies upon their rivals, but such a 
view would operate unduly in favor of the large corporation which 
can afford to employ its own “ spotters ” as against a small com- 


petitor. This case and another ruling by the Commission *** even 


make it illegal for the producer to record the names of the price- 
cutters in a card catalogue. Apparently someone must keep them 
all in his head, which must enhance the salary of clerks endowed 
with a memory like Lord Macaulay. In short, the Supreme Court 
in the Beech-Nut case has virtually declared illegal all effective 
methods of exercising the right which it unanimously approved in 
the Colgate case. 

127 Fed. Trade Comm. v. Beech-Nut Packing Co., 257 U. S. 441 (1922), 
McReynolds, Holmes, McKenna, and Brandeis, JJ., dissenting. The order ap- 


proved by the court is at pp. 455, 456. The limited interpretation of “ codperative 
methods” is suggested by Dunn, Resale Price Maintenance (1923) 32 Yate L. J. 
676, 704. 

128 See the second clause of the Beech-Nut order, supra note 127; Hills Bros. v. 
Fed. Trade Comm., 9 F.(2d) 481 (C. C. A. oth, 1926) (sixth clause of order). 
See the comment by Copeland, in (1927) 3 Harv. Bus, REp. 491, 567. 
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These fine distinctions between lawful and unlawful price 
policies can hardly be observed by the most conscientious business 
man, and obviously invite evasions by the less scrupulous, which 
the Commission must be very active indeed to check. We may 
well inquire whether enforceable price restrictions based on equi- 
table servitudes or sub-contracts would not have been preferable 
to the quagmire into which the courts have fallen in their efforts 
to avoid such restrictions. Yet if the Dr. Miles case had gone 
the other way, we might now be in the different morass of gov- 
ernmental price regulation in order to limit the excessive power 
which manufacturers of standardized goods would possess. It 
may be conjectured that the present legal confusion is not really 
due to an absence of clear thinking but only corresponds to the 
complicated interlacing of economic factors in a field where defi- 
nite rules are perhaps impossible. Whatever solution of the price- 
control problem is adopted, it seems pretty sure to be unsatisfac- 
tory. 

This is well illustrated by a comparison of the American and 
English retail book trade a few years ago. In this country price- 
cutting was rampant at the book counters of department stores, 
with which the old line booksellers could hardly compete at a 
profit, so that the public was thought to suffer seriously by a loss 
of the intelligent service to readers which only experienced book- 
stores could render. Consequently it was urged that price main- 
tenance for books be made legal. Yet in England where retail 
prices were upheld by a strong publishers’ association, complaints 
were equally bitter though of a different nature. Small book- 
sellers were thrown out of business because they could not afford 
to stock books which they could not push by the offer of a dis- 
count. If a book did not sell at the net price, they could not mark 
it down but had to keep it so long that it probably became un- 
salable at any price and remained a dead loss. Thus readers in 
small towns were left without any bookstores at all.’”° 

The latest phase of price control is presented by United States 
v. General Electric Company.'* The defendant corporation was 
marketing incandescent bulbs through distributors such as retail 
electrical supply stores, who were called agents in the contract but 


129 Publishing 22 Enc. Brit. (11th ed. 1911) 630. 180 272 U.S. 476 (1926). 
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who did a large business of their own apart from the trade in bulbs. 
The contract fixed the prices to be obtained by such distributors, 
though not by those to whom they should sell. While no question 
of equitable servitudes was strictly involved, an issue of restraint 
of trade was raised of the type which we are considering. This 
practice was held by the Supreme Court not to be a violation of 
the Sherman Act because the distributors were really agents of 
the company. A valuable note in the Columbia Law Review *™ 
points out that a very thin line is here drawn between dealers who 
are agents and those who are purchasers freed from restrictions 
by the Dr. Miles case. Although it was stipulated that the bulbs 
in the hands of the dealers were to remain the property of the 
General Electric Company until sold, that company had shifted to 
the dealers many of the ordinary risks and incidents of ownership. 
The public considers electrical stores as something very different 
from branches of the General Electric Company. From the con- 
sumers’ standpoint the absence of competition among dealers of 
this sort is equally disadvantageous, whether they be called pur- 
chasers or agents. In either event the consumer loses the bene- 
fit of reduced prices. If the policy against price maintenance 
is really valid, it would seem to apply to any scheme for bringing 
large numbers of wholesalers and retailers out of the sphere of free 
competition, whatever the precise legal device employed, and that 
the determination of legality or illegality ought not to depend on 
very slight alterations of the relation between dealers and pro- 
ducer. 

This General Electric case brings out a very important prin- 
ciple which underlies our whole problem of equitable servitudes. 
The chief value of such servitudes, as already shown, lies in the 
control of the process of transferring standardized goods from 
producer to consumer through intermediary distributors. De- 
spite the endeavor of the court to classify such distributors as 
either purchasers or agents, it seems clear that they are neither or 
both. Professor Isaacs has greatly clarified the situation by call- 
ing them “ dealer-purchasers” and regarding them as sui 
generis.‘** For example, Ford dealers are not agents in the strict 


181 (1927) 27 Cor. L. REv. 567. 
182 Isaacs, On Agents and “ Agencies” (1925) 3 Harv. Bus. Rev. 265; Isaacs, 
The Dealer-Purchaser (1927) 1 CuncrnnaTi L. REv. 373. 
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legal sense. The Ford Motor Company is not bound by their con- 
tracts and cannot be considered as doing business in a state where 
a dealer is located so as to be affected with service of process upon 
him in a suit against the company.*** And yet it would be absurd 
to regard such a dealer as an ordinary purchaser. For many pur- 
poses the control of the company over him far exceeds that exer- 
cised by the usual principal over his agent. As one dealer writes, 
“ Half the time I didn’t know whether I was in business for my- 
self or whether I was only a hired man.” *** Between automobile 
manufacturers and users there may be intermediary passages of 
title through wholesalers and retailers, but the fact remains that 
the users’ warranty comes from the manufacturer, who can make 
the distributors do pretty much what he wants. Professor Isaacs 
urges that the question of passage of title should not conclusively 
determine the legal status of a distributor, but that important as 
this may be for purposes of risk of insolvency, the dealer- 
purchaser should for other purposes be given rights and liabilities 
corresponding to his true position in fact. For this legislation may 
be necessary. 

If we adopt this conception of the dealer-purchaser as sui gen- 
eris, then for purposes of equitable servitudes on chattels, it will 
often be immaterial whether title passes to him or not. In other 
words, such a transfer of title, even if it exists, is qualified and dif- 
ferent from the ordinary sale in the open market. Coke’s policy 
against restraint on alienation, which so influenced Justices Lur- 
ton and Hughes, ceases to be so important when the alienation is 
seen to be of a limited character. The various persons who are 
concerned in the process of marketing from producer to consumer 
are not really successive purchasers, but are bound to each other 


188 Burkhalter v. Ford Motor Co., 29 Ga. App. 592, 116 S. E. 333 (1923). 
Ford dealers were held not to be subject to price restrictions on the ground 
that they were not true agents in Ford Motor Co. v. Internat. Automobile League, 
209 Fed. 235 (W. D. N. Y. 1913); Ford Motor Co. v. Union Motor Sales Co., 
244 Fed. 156 (C. C. A. 6th, 1917) ; Ford Motor Co. v. Quinn, 70 Pa. Super. 337 
(1918). Contra: Ford Motor Co. v. Boone, 244 Fed. 335 (C. C. A. oth, 1917). 

Interesting examples of contracts between automobile manufacturers and their 
dealers are given in TospaAL, PropLeMs IN SALES MANAGEMENT (1926) 266, 345. 
This volume also contains similar contracts in other businesses. See also CoPELAND, 
PROBLEMS IN MARKETING (3d ed. 1927). 

184 Sprague, Confessions of a Ford Dealer (1927) 155 Harper’s Mac. 26, 31, 
which gives amusing illustrations of the control exercised. 
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just as successive feoffees of manorial lands were bound by sub- 
infeudation before the statute of Quia Emptores. The desired 
unification of the marketing process despite the incidental trans- 
fers of title becomes much easier. Restrictions on the chattel dur- 
ing this process are seen to be different from those upon its use or 
resale by consumers. The chattel may be visualized as rolling 
downhill from the producer to the public and may conceivably be 
controlled by him while it is so rolling. After it has come to rest 
in the consumer’s hands, the life of the restriction would cease, for 
later transfers among consumers are of little or no concern to the 
manufacturer. 

Such reasoning does not necessarily validate price restrictions 
in the absence of legislation,** for they are subject to the special 
objections already set forth, but it may justify other types of re- 
strictions desired by the manufacturer which are less burdensome 
to dealers and to the public. 


B. Other Types of Restrictions 


Territorial restrictions restrain trade much less than price re- 
strictions and might, therefore, be permitted. Distribution 
through regional dealers is not only advantageous to the manu- 
facturer but also to the public who want a responsible person in 
the neighborhood with whom they can make personal contact. 
Such a system becomes much more difficult when the dealer’s ter- 
ritory is subject to constant raids by adjoining dealers who take 


135 Taussig, supra note 6, at 178, suggests that legislation be devised for the 
prevention of price-cutting which is really predatory in character, designed to mis- 
: lead the purchaser by offering low prices on one article with the intent to make up 
this loss through higher prices on others. See also Rogers, supra note 121. Such 
a statute might authorize an unfair competition injunction suit against the preda- 
tory price-cutter to be brought by a competing dealer rather than by the manufac- 
turer, to whom the injury is much less direct. Rogers, supra note 121, and DaviEs, 
Trust Laws AND UNFAIR COMPETITION (1916) 650, mention foreign statutes mak- 
ing price-cutting criminal or actionable. Davies refers to a German case enjoining a 
sub-vendee. N. J. Laws (1916) c. 107, makes it unlawful for a merchant to depre- 
ciate the value in the public mind of a name, brand, trademark, reputation, or 
goodwill of any maker by price inducement when the goods carry a notice prohibit- 
ing such a practice. Under this statute a manufacturer obtained an injunction 
against a sub-purchaser who was advertising his $1.35 watches for $1.00. Ingersoll 
& Bros. v. Hahne, 88 N. J. Eq. 222, 101 Atl. 1030 (1917), 89 N. J. Eq. 332, 108 Atl. 
128 (1918). 
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away his best prospective customers. In actual practice, the 
dealer is secured from such invasions through economic pressure. 
The dealer who sells in another’s district will be required by the 
manufacturer to turn over his commission or else lose his agency. 
Possibly the courts will be willing to give a similar protection if 
necessary. Cases have held that a sole agency within a particular 
territory is not unlawful,‘** but do not otherwise throw much light 
on the question except in connection with statutory monopolies, 
where they will be later considered. 

Restrictions on the form in which the article is resold may also 
be postponed to the next heading. Those on the use of the 
article are hard to justify. For example, the provision on a safety 
razor blade that it shall not be resharpened attempts to extend 
the manufacturer’s control beyond the duration of the marketing 
process and simply enables him to sell more blades, if it is en- 
forced, without any apparent advantage to the public. This type 
of restriction is possibly illustrated by Williams v. Ash,'*" uphold- 
ing the provision in a bequest of slaves that they should not be 
sold, thus limiting the legatee to use of them for himself. Here 
there was a benefit from the restriction to the slave, which finds 
no parallel in limitations on the ownership of chattels of a less pe- 
culiar nature. A more decisive case is Meyer v. Estes,** which 
sustained a contract that electrotypes of an apparently uncopy- 
righted book were to be used by the purchaser only for illustrating 
other books and were not to be sold or multiplied for purposes of 
sale. The agreement was said to be in restraint of trade, but rea- 
sonable because of the nature of the property. It is perhaps sig- 
nificant that this restriction applied to an article used for manu- 
facturing and not, like a safety razor blade, in a non-productive . 
process. However, the case tends to support the validity of this 
type of restriction against the objection of public policy, although, 
of course, no sub-purchaser was involved. 


136 Virtue v. Creamery Package Mfg. Co., 227 U. S. 8, 32, 37 (1913); Locker 
v. Am. Tobacco Co., 218 Fed. 447 (C. C. A. 2d, 1914). In Nokol Co. v. Becker, 
300 S. W. 1108 (Mo. 1927), a sole dealer was protected from an invasion of his 
territory by an injunction against the manufacturer and the rival dealer. 

137 y How. 1 (U. S. 1843). See Gray, Restraints ON ALIENATION (2d ed. 
1895) § 28, and Lurton’s mention of the slave cases, supra p. 981. 
138 164 Mass. 457, 41 N. E. 683 (1895). See also the Cotton Tie case, infra 


note 168. 
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Tying restrictions might naturally be held an unreasonable 
restraint of trade because the manufacturer is using his power 
over one commodity to exclude sales of another commodity by his 
competitors. The question is most likely to arise where one 
article is patented; but the manufacturer may by other means 
dominate the market for one article sufficiently to impose upon 
consumers thereof his desire to force another product upon them. 
Such was the situation in Federal Trade Commission v. Gratz.**° 
The Commission had ordered a dealer in steel ties for cotton bales 
to desist from the practice of refusing to sell such ties unless the 
purchaser would buy from the dealer a corresponding amount of 
jute bagging for bales. The order was, however, set aside by the 
Supreme Court, Justices Brandeis and Clarke dissenting. A sim- 
ilar result was reached by the court in upholding the legality of the 
United Shoe Machinery Company’s tying leases under the Sher- 
man Act.’*° However, they were later declared invalid under the 
Clayton Act,*** which forbids a lease or sale of commodities, 
whether patented or unpatented, on condition that the lessee shall 
not use or deal in the commodities of a competitor of the lessor or 
seller, where the effect may be substantially to lessen competition 


or tend to create a monopoly. Another decision favorable to tying 
restrictions was Federal Trade Commission v. Sinclair Refining 
Company,'*? which upheld a lease of underground tanks and 
pumps to retail dealers at nominal prices on condition that they 
should be used only for gasoline supplied by the lessor. An order 
by the Federal Trade Commission to desist from this practice was 
set aside on the ground that the lessee was free to handle other 


139 253 U.S. 421 (1920). The decision turns on the insufficiency of the Com- 
mission’s complaint to support its order, which was perhaps fully warranted by the 
evidence if the complaint had been properly drawn. See HENDERSON, op. cit. supra 
note 121, at 54, 90. 

140 United Shoe Mach. Co. v. United States, 247 U. S. 32 (1918). It seems 
immaterial in this case that both the article leased and the article forced upon the 
lessee were patented, inasmuch as the lessee was restrained from the use of com- 
petitor’s products. Accord: United Shoe Mach. Co. v. Burnet, [1909] A. C. 330 
(Canadian suit to enjoin violation of tying restrictions). 

141 Aci of Oct. 15, 1914, c. 323, $3, 38 Stat. 730, 15 U.S. C. A. (1927) § 13. 
United Shoe Mach. Co. v. United States, 258 U.S. 451 (1922), McKenna, J., dis- 
senting. Cf. Westinghouse Elec. & Mfg. Co. v. Diamond State Fibre Co., supra 
note 81. 

142 261 U.S. 463 (1923), noted in (1923) 23 Cov. L. Rev. 598. 
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brands in other pumps, although in fact only a few lessees had a 
second pump from a competing refiner. These decisions indicate 
that tying restrictions are not necessarily unreasonable restraints 
of trade, though they are now severely limited by the provisions 
of the Clayton Act. The effectiveness of such restrictions fre- 
quently involves the patent law and they will consequently be con- 
sidered again under the next heading. — 


STATUTORY MONOPOLIES 


When the subject matter of a restriction is a patented article 
or copyrighted book, the case for enforcement against a sub- 
purchaser is stronger than in the case of an ordinary chattel. 
First, the fact that the plaintiff already has a monopoly may ren- 
der the courts less hostile to the restraint. Secondly, there is now 
no difficulty in finding a dominant tenement for the servitude,*** 
for this is supplied by the patent or copyright. Thirdly, the manu- 
facturer will be freed from the difficulties of establishing the 
liability of the sub-purchaser on contractual or equitable grounds, 
if the power to impose restrictions can be considered an incident of 
the statutory monopoly and their violation is an infringement 
which renders the sub-purchaser accountable as a tortfeasor. In- 
deed, Mr. Justice Lurton, despite his opposition to restrictions on 
the alienation of ordinary chattels,*** suggested *** that in the case 
of patented articles the patentee may have a double remedy 
against a restricted licensee: (a) under the federal patent law for 
infringement; (b) under general principles of state law for breach 
of contract. This second remedy would be in the state courts 
unless diversity of citizenship gave federal jurisdiction. Mr. 
Justice Lurton was perhaps not speaking of the sub-purchaser as 
well, but there is some authority that he may also be reached under 
the state law in such circumstances.**® However, we are now 
chiefly concerned with the sub-purchaser’s liability as an infringer 
under the federal law. 


148 See supra p. 963 et seq. 
144 Supra note 109. 

145 Heaton-Peninsula Button-Fastener Co. v. Eureka Specialty Co., 77 Fed. 
288, 291 (C. C. A. 6th, 1896). 

146 Infra notes 173, 183-84. Contra: Pratt v. Marean, 25 Ill. App. 516 (1888). 


' 
: 


EQUITABLE SERVITUDES ON CHATTELS 


A. Patents 


The intricacy of this subject makes it undesirable to do more 
than indicate its bearing on our general problem.**” The possi- 
bility of binding the sub-purchaser of a patented article depends 
largely on the theoretical attitude of the court toward the scope of 
the right conferred by the patent. In England, “The... 
patentee . . . and no others may . . . make, use, exercise, and 
vend ” the invention within the United Kingdom.*** The courts 
are clear that this monopoly implies the validity of restrictive 
licenses, for reasons stated by Justice Wills: **° 


“The patentee has the sole right of using and selling the articles, 
and he may prevent anybody from dealing with them at all. Inasmuch 
as he has the right to prevent people from using them or dealing in them 
at all, he has the right to do the lesser thing, that is to say, to impose 
his own conditions. It does not matter how unreasonable or how absurd 
the conditions are.” 


Consequently, it is settled in England that the sub-purchaser may 
be bound by notice of price restrictions,“ and probably by a re- 
quirement as to the form of resale.*** Before 1908, he could also 


147 Useful references are: Keasbey, Restrictive Covenants as Applied to Terri- 
torial Rights in Patented Articles (1896) 10 Harv. L. Rev. 1; (1912) 25 Harv. L. 
Rev. 454; (1912) 25 Harv. L. Rev. 641; Peaslee, The Effect of the Federal “ Anti- 
Trust Laws” on Commerce in Patented and Copyrighted Articles (1915) 28 Harv. 
L. Rev. 394; Grosvenor, The “ Rule of Reason” as Applied by the United States 
Supreme Court to Commerce in Patented Articles (1917) 17 Cor. L. Rev. 208; 
Powell, The Nature of a Patent Right (1917) 17 Cov. L. Rev. 663; Kates, A Sum- 
MARY OF CONTRACTS AND COMBINATIONS IN RESTRAINT OF TRADE (1918) § 41 et seq.; 
(1922) 7 St. Louis L. Rev. 143; Smith, Contest over Latitude of Patent Rights 
(1922) 8 A. B. A. J. 355; Lamb, The Relation of the Patent Law to the Federal 
Anti-Trust Laws (1927) 12 Corn. L. Q. 261. 

Stevens, UNFAIR COMPETITION (1917), and VAUGHAN, Economics oF OUR 
Patent SysTEM (1925), give many concrete examples of the practices used. 

148 British Patent Rues (1908) Schedule III, Form A, reprinted in Frost, 
THe Patent AND Desicns Act (1908) 195. 

149 Incandescent Gas Co. v. Cantelo, 12 Rep. Pat. Cas. 262, 264 (1895). This 
view was approved by Lord Shaw in Nat. Phonograph Co. v. Menck, [1911] A. C. 
336. See also British Mutoscope Co. v. Homer, [1901] 1 Ch. 671, which holds that 
a sale, under execution against a purchaser of a patented article with a license to use 
it, conveys title to the chattel but not the right to use it. 

150 Supra note 23. 

151 In Badische Anilin, etc. Fabrik v. Isler, [1906] 1 Ch. 605, the labels on cans 
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be bound by tying restrictions, but these, with some exceptions, 
have now been made impossible by statute.*°* In addition, an ob- 
ligation to pay royalties may run with the patent, in accordance 
with the Werderman case as subsequently interpreted, provided 
that appropriate words are used to create a vendor’s lien.’ 

In this country the patentee has “ the exclusive right to make, 
use, and vend the invention or discovery throughout the United 
States.” *°* This much resembles the English definition, but the 
courts had much more difficulty with its interpretation and even- 
tually adopted a different view. In the first place, they long ago 
rejected the contention that the patentee’s rights to make, use, 
and sell the patented article were created by Congress. If so, 
they would probably have overridden common law policies against 
restraints on alienation and trade, and even anti-trust legislation 
which did not expressly mention patents. The patentee could 
have exercised these superior rights on his own terms and restric- 
tions would have easily been valid. Instead, the Supreme Court 
decided that these rights of the patentee to deal with the invention 
himself are conferred by the common law, and all he gets from 
the patent law is the right to exclude other persons, by infringe- 
ment suits, from also dealing with it.°° The next question was 
whether his three monopolies of manufacture, use, and sale are 
wholly lost when he sells a patented article, or whether he may 
authorize the purchaser and his successors by a restrictive license 
- to enjoy some of the benefits of his invention on condition that 
they refrain from other benefits. Clearly the patentee may re- 
lease one entire monopoly and retain another. Thus the pur- 
chaser of a radio tube is ipso facto free to use and resell it in the 
absence of restrictions, but not to manufacture a similar tube un- 


of dyes forbade resale except in the unopened original cans with the labels intact, 
and only purchasers in such a form were licensed to use the dyes. Buckley, J., 
thought that violation would be an infringement, even if without notice; but notice 
seems necessary by Nat. Phonograph Co. v. Menck, supra note 149. 

152 PATENTS AND Desicns Act (1907) 7 Epw. VII, c. 29, § 38, amended by 
(1919) 9 & 10 Geo. V, c. 80, § 20. See Sarason v. Frénay, [1914] 2 Ch. 474; Kerr, 
Injunctions (6th ed. 1927) 316. 

158 Supra notes 36, 37, 97-100. But it is hard to tell what was the effective 
language which imposed a charge in some cases and which was lacking in others. 

154 Rev. Stat. (1874) § 4884, 35 U.S. C. A. (1927) § 40. 

155 Bloomer v. McQuewan, 14 How. 539 (U. S. 1852). Accord: Continental 
Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405 (1908). 
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less he is expressly licensed to share in the monopoly of making. 
But may the patentee split a single monopoly? For instance, may 
he license the purchaser to resell the tube in New York but not in 
Massachusetts, or to use it on a certain radio set but not on others? 

The most satisfactory discussion of this question is by Professor 
Powell,’ who deals primarily with the statutory monopoly of 
use in discussing the tying restrictions presented by the mimeo- 
graph and picture patents cases.**’ He disagrees with the en- 
deavor of members of the Supreme Court on both sides of the con- 
troversy to settle it by logical inference from the words of the 
statute. In his opinion, it would be entirely logical to regard the 
exclusive right to use the invention as indivisible, but equally 
logical to construe it as a composite right, which may be split into 
many righis of partial or conditional exclusion. For this com- 
posite view he cites early decisions which permitted the patentee 
to restrict the time, place, and purpose of use.*** Therefore, not 
logic but considerations of policy determine whether the monopoly 
may be split in a given case. The court’s refusal in the Motion 
Picture Patents case to allow the patentee to restrict the pur- 
chaser’s use of the patented motion-picture machine to film con- 
trolled by him was due to the undesirable practical consequences 
of the proposed partial retention of control. Since this invention 
was the only satisfactory device on the market, rival dealers in 
film would be virtually put out of business by the restrictions. 
The real objection to the restriction is restraint of trade. 

Thus stated, Professor Powell’s article lends support to my at- 
tempt, under the previous heading, to uphold certain restrictions 
even though others are illegal. For instance, the decisions against 
price restrictions on patented articles **° may easily be due to the 
strong policy against price maintenance on any articles declared 
in the Dr. Miles case. On the other hand, territorial restrictions 
or restrictions on the form of resale might be enforceable by a 


156 Powell, supra note 147. 

157 Supra notes 28 and 29. 

158 Mitchell v. Hawley, 16 Wall. 544 (U.S. 1872); Providence Rubbe: Co. v. 
Goodyear, 9 Wall. 788, 7909 (U. S. 1869); cited in Powell, supra note 147, at 670, 
671. But both these cases imposed the restriction on a licensee for manufacture, 
and not as in the mimeograph and picture patents cases upon a purchaser of a 
patented article. 

159 Supra note 25. 
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patentee against a sub-purchaser if the court can be persuaded 
that they do not unreasonably restrain trade. 

Unfortunately, two obstacles arise. First, Professor Powell’s 
sensible explanation of the invalidity of tying restrictions on 
grounds of policy is hard to reconcile with the subsequent Gratz 
case and first Shoe Machinery case, which held such restrictions 
legal.**° Secondly, he carefully confines his theory to the patent- 
ee’s monopoly of use, and expressly distinguishes the monopoly of 
sale,*** which is involved in the restrictions on resale I am seeking 
to support. The sale of a patented article, according to him, puts 
it out of the monopoly of sale but not out of that of use. Such a 
distinction is perhaps a logical consequence of the patent statute 
but seems too subtle to stand the rough handling of a courtroom. 
It has not been observed in construing the similar terms of an 
English patent. Their courts allow both use and resale restric- 
tions on a sold patented article,*** and ours appear to disregard 
the suggested distinction and forbid both. In this country the 
vital distinction is drawn when title to the article passes.. The 
cases cited by Professor Powell for territorial and other restric- 
tions on use ** involved only a manufacturing licensee, but even 
price restrictions have been held valid against such a licensee in 
the General Electric case.*** When the patented article is sold it 
appears to pass outside the scope of the patentee’s monopoly in 
every respect. At least I find no satisfactory case to the contrary. 


160 Fed. Trade Comm. v. Gratz, 253 U.S. 421 (1920) ; United States v. United 
Shoe Mach. Co., 247 U.S. 32 (1918). It is possible, of course, that these cases rest 
on their special facts, or that the policy applicable to the enforcement of a patent 
right is not coéxtensive with that under the Sherman Act or the Federal Trade 
Commission Acts. See supra notes 139-40. 

In McMaster v. Ford Motor Co., 122 S. C. 244, 115 S. E. 244, 29 A. L. R. 230 
(1921), the owner of a patented device for increasing the distance between the 
wheels of narrow gauge automobiles sought to enjoin the Ford Motor Company 
from combining with four local dealers to deprive the plaintiff of his market, by 
requiring the dealers not to install or deal in the device and by threatening to can- 
cel its warranty if the device was attached to Ford cars by customers. The bill 
was dismissed. 

161 Powell, supra note 147, at 669, n.20. 

162 See cases cited in notes 148-51, supra. 

163 See supra note 158. 

164 United States v. General Elec. Co., 272 U. S. 476 (1926). See (1927) 27 
Cor. L. Rev. 184; (1927) 40 Harv. L. Rev. 656. Another phase of the case has 
been discussed earlier in this article. See p. 992 supra. 
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Hence even Professor Powell’s persuasive arguments cannot avert 
the general bad fortune which everywhere awaits equitable servi- 
tudes on chattels. 

Territorial restrictions within the United States have not been 
sustained in patent suits.** Although the statute expressly pro- 
vides that the patentee may grant and convey “ an exclusive right 
under his patent to the whole or any specified part of the United 
States,” ** such a grantee, G, in one section cannot enjoin the use 
or resale there of a patented article purchased by the defendant 
from H, who was lawfully making and selling it in another section. 
While these were not suits by the patentee who imposed restric- 
tions on a patented article, the issue seems much the same. He 
did impose restrictions on the patent in the hands of H for the 
benefit of G, which should attach to the chattel manufactured by 
H. The situation is analogous to a restricted tract sold off to 
several lot-owners, yet in the case of a patented article the pur- 
chaser with notice is held to acquire an unlimited right over it. 
Only when the territorial restriction is nation-wide in scope is 
it effective. 

Thus where the same person patented an invention in both Ger- 
many and the United States, his American grantee was able to en- 
join the importation of a device which had been lawfully made in 
Germany and purchased there.**” The German law could not au- 
thorize a sale within the scope of the American monopoly. The 
distinction lies in the existence of two patent rights for one inven- 
tion. Yet why does not the single patent right in the other case 
become regionally divided into several rights, each capable of judi- 
cial protection? The present law seems to give insufficient en- 
-couragement to the patentee who wishes to partition his rights 
territorially and leaves him dependent upon the good faith of his 
regional dealers or licensed manufacturers. 


165 Adams v. Burke, 17 Wall. 453 (U.S. 1873) ; Hobbie v. Jennison, 149 U. S. 
355 (1893); Keeler v. Standard Folding Bed Co., 157 U. S. 659 (1895); Edison 
Elec. Light Co. v. Goelet, 65 Fed. 613 (C. C. S. D. N. Y. 1894); Jackson v. 
Vaughan, 73 Fed. 837 (N. D. Cal. 1896) ; Russell v. Tilghman, 275 Fed. 235 (E. D. 
Va. 1921), noted in (1922) 7 Sr. Louis L. Rev. 143. See Keasbey, supra note 147. 

166 Rey. Stat. (1874) § 4898, 35 U.S.C. A. (1927) § 47. 

167 Boesch v. Graff, 133 U. S. 697 (1890); Daimler Mfg. Co. v. Conklin, 170 
Fed. 70 (C. C. A. 2d, 1909). See Dickerson v. Matheson, 47 Fed. 319 (C. C. S. D. 
N. Y. 1891), 50 Fed. 73 (C.C.S. D. N. Y. 1892), 57 Fed. 524 (C. C. A. 2d, 1893). 
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Restrictions on the use of a patented chattel, which do not re- 
strain trade on unpatented subsidiary articles, derive some sup- 
port from American Cotton Tie Supply Co. v. Simmons.** The 
owner of a patent for ties for cotton bales placed on his product 
the words: “ Licensed to use once only.” The tie was ordi- 
narily cut at the cotton mill and sold as scrap iron. The de- 
fendant, who bought this scrap iron, pieced it together, and sold it 
for fresh use on bales, was held to be an infringer. If the wrong 
consisted in a second use, this would be a good instance of a re- 
striction binding a sub-purchaser, but subsequent judicial com- 
ment makes it plain that the infringement was committed by the 
process of repairing which was considered equivalent to the un- 
licensed manufacture of a new tie.*® 

The patent cases previously considered do not hold that the 
patentee is entirely without remedy for violation of the restriction, 
but only that it does not constitute an infringement of the patent 
for which he can maintain suit in the United States courts under 
their exclusive jurisdiction. It is conceivable that the collateral 
action on the restriction suggested by Mr. Justice Lurton*” still 
remains and may be brought in the state courts, where patented 
articles may be treated more favorably than ordinary articles be- 
cause of their monopolistic character. Such a remedy has been 
suggested for territorial restrictions,‘"* but the only decision de- 
nied relief.** A more favorable result was reached on a use re- 
striction in New York Bank Note Co. v. Hamilton Bank Note 
Co.,** where a purchaser with notice was held bound by the 
agreement of the manufacturer of a printing press that it would 


168 U.S. 89 (1882). 
169 Bobbs-Merrill v. Straus, 210 U. S. 339, 343 (1908). 
170 Supra note 145. 
171 Keasbey, Restrictive Covenants as Applied to Territorial Rights in Patented 
Articles (1896) 10 Harv. L. Rev. 1, 20. The passage cited by him from WALKER, 
Patents (3d ed. 1895) § 288, does not appear in the fifth edition (1926). 

172 Pratt v. Marean, 25 Ill. App. 516 (1888). 

173 83 Hun 593, 596, 31 N. Y. Supp. 1060, 1062 (1895), 28 App. Div. 411, 50 
N. Y. Supp. 1093 (1898), 180 N. Y. 280, 73 N. E. 48 (1905). See infra notes 183-84. 
Cf. Radio Corp. v. De Forest, etc. Co., 97 N. J. Eq. 37, 127 Atl. 678 (1925). 

In Fonotipia v. Bradley, 171 Fed. 951 (E. D. N. Y. 1909), patented records bore 
a trademark and a restrictive label reading: “ Only for use on sound reproducing 
machines.” The defendant, a sub-purchaser, was enjoined from duplicating the 
records by a mechanical process and selling the product under his own trademark. 
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not be sold for printing strip tickets for railways in competition 
with the plaintiff’s business. This decision rested only in part on 
the presence of a patent and it is doubtful whether equitable servi- 
tudes will have any better success in this country from the mere 
fact that a chattel is patented. 


B. Copyrights 


Copyrights are less favorably situated than patents because the 
owner has no monopoly of use. It is hard to see why this should 
affect price restrictions but these are of doubtful validity in Eng- 
land *"* although patents can be so restricted. In Barker v. Stick- 
ney,'"* an obligation to pay royalties did not run in the absence of 
a charge, according to the doctrine already applied to patents. 
Despite these adverse decisions, something very much like a servi- 
tude on a copyright was enforced in Erskine MacDonald v. 
Eyles.*"® An agreement by an author to give the publisher of her 
novel the offer of her next three books on similar terms was vio- 
lated by making a contract for her next novel with a rival pub- 
lisher who had notice of the prior agreement. An injunction was 


granted by Justice Peterson on the ground that the option created 
an interest in the property. The court did not resort to the doc- 
trine of Lumley v. Gye. 


C. Trademarks 


Trademarks are not strictly a statutory monopoly since regis- 
tration merely confirms a preéxisting common law right, but there 
is enough resemblance to patents to justify discussion at this 
point. If violation of a restriction can be regarded as an infringe- 
ment of the trademark, a direct tort remedy becomes possible. 
Such a doctrine, with respect to price-cutting, has been established 
in New Jersey by statute *”’ but in the absence of legislation it 
is not likely to be accepted. Trademark infringement normally 


174 Joyce, J., in National Phonograph Co., Ltd. v. Edison Bell Consol. Phono- 
graph Co., Ltd., [1908] 1 Ch. 335, 350. He was reversed in part on appeal. In 
this country, price restrictions are invalid, supra note 25. But cf. the cases of col- 
lateral actions, infra notes 183-84. 

175 [r919] 1 K. B. 121. 

176 [r921] r Ch. 631. 

177 Supra note 135. 
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involves a deception of the purchaser, through which the manu- 
facturer loses part of his potential market. In price-cutting the 
public are not deceived into buying someone else’s goods instead 
of the plaintiff’s, but get his identical wares although at a lower 
price than he intended. 

Territorial restrictions on a trademark receive support from 
an important decision by the Supreme Court in Bourjois v. Kat- 
zel.""* The plaintiff, who had purchased the American business 
of a French face powder firm, sold, under trademarks registered 
in this country and identical with the French trademarks, powder 
manufactured in France, imported in bulk, and repacked in this 
country. He obtained an injunction against the defendant who 
was importing the same face powder in the original trademarked 
boxes and reselling it in competition with the plaintiff. The cir- 
~ cuit court of appeals had denied relief because the public got the 
very face powder identified by the trademark, but the Supreme 
Court held through Mr. Justice Holmes that the defendant could 
stand no better than the French manufacturer from whom he 
bought. ‘ The vendors could not convey their goods free from 
the restriction to which the vendors were subject. Ownership of 
the goods does not carry the right to sell them with a specific 
mark.” This decision would seem to overrule A pollinaris Com- 
pany v. Scherer,**® which refused to enjoin the importation of min- 
eral water in violation of a similar agreement. However, no case 
has yet arisen where a territorial restriction to a region within the 
United States has been enforced. Bourjois v. Katzel merely 
draws an international line like that already permitted for pat- 
ented articles.**° 

The possible need of restrictions on the form in which a trade- 
marked article is to be resold is illustrated by the following situa- 
tion. A chemical product was sold to distributors under a trade- 
mark in large sheets. Both product and process were patented. 
A distributor, B, cut the product into smaller squares and resold 
it in small quantities under a different name at a much higher 
price to a specialized group of retailers to whom the manufacturer 


178 260 U.S. 689 (1923), rev’g 275 Fed. 539 (C. C. A. 2d, 1921), noted in (1922) 
35 Harv. L. Rev. 624; (1923) 23 Cor. L. REv: 500. 
179 27 Fed. 18 (C. C.S. D. N. Y. 1886). 
180 Supra note 167. 
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did not have access through lack of any lists of names. He 
suffered immediate injury by restriction of his present market 
because of the prohibitive price charged by B, and prospective 
injury through the loss of the opportunity to establish among the 
trade the name which he attached to his product, before the patent 
should expire and the right to manufacture the product be ex- 
tended to the public. It seems clear that there would be no pro- 
tection under the patent law, but conceivably there was a violation 
of the trademark. The mark was placed upon the container be- 
cause of the nature of the goods, and thus never reached B’s 
customers. The manufacturer would increase his hope of protec- 
tion by inserting in his sales contracts and in labels attached to 
the product a restrictive license against resale except under the 
registered trademark name. This would seem to involve no ob- 
jectionable restraint of trade, unlike price-cutting and tying re- 
strictions, and so might be enforceable against either B or a sub- 
purchaser.*** 


PossIBLE SURVIVALS 


The long investigation of the three topics proposed has now 
come to an end. On general principles equitable servitudes on 
chattels seem a reasonable and flexible device, which the courts 
might use when desirable. In many situations where manufac- 
turers have endeavored to employ this device, the courts have re- 
fused to allow them to do so because it would unreasonably re- 
strain trade. However, it seems possible that restrictions on the 
area and the form of resale may not always be open to such an 
objection. Few cases to support this view have, however, been 


181 See Coca-Cola Co. v. Bennett, 238 Fed. 513 (C. C. A. 8th, 1916). A, the 
manufacturer of syrup, sold all his bottling product to B, which sold to C the privi- 
lege of bottling in a certain territory and using A’s trademark. C agreed to ob- 
serve requirements as to the proportion of carbonated water, and freedom from 
other elements. The defendant bought syrup from B and from persons who had 
bought it from A and bottled it with the trademark in C’s territory. A obtained 
an injunction, because he was interested in having the bottled product delivered to 
the consuming public under circumstances promoting sales. Cf. Russia Cement Co. 
v. Frauenhar, 133 Fed. 518 (C. C. A. 2d, 1904), where the defendant was not en- 
joined from rebottling the plaintiff’s glue, but there was no restriction. 

In B. V. D. v. Isaac, 257 Fed. 709, 7 A. L. R. 440 (C. C. A. 6th, 1919), an in- 
junction was refused against a sub-purchaser, who was removing serial numbers 
placed on cartons so as to trace price-cutting. But this restriction was an incident 
of a price restriction and declared to be restraint of trade. 
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found, and these rest in part upon the presence of a patent, copy- 
right, or trademark, although these statutory monopolies have not 
in other situations proved to be a factor favoring relief. In short, 
the advocate of equitable servitudes must rest upon principle 
rather than upon authority. Among the cases his strongest sup- 
port will be found in the early statements by Knight Bruce and 
Jessel and the elaborate dictum of Lord Shaw in the recent Strath- 
cona case. Of decisions squarely in point the best is probably 
Lorillard v. Weingarden,'** which enforced the territorial restric- 
tion against the resale of stale cigarettes in the United States, but 
this, after all, was only a temporary injunction in a lower court 
without much reasoning. 

The authorities previously examined have almost all involved 
the marketing process described at the beginning of this article. 
A few miscellaneous cases of a different nature in which an equi- 
table servitude was possibly enforced demand some attention. 
Murphy v. Christian Press Association Publishing Co.*** involved 
a transfer of a set of electrotype plates to the plaintiff by the owner 
of the copyright of a book, who agreed to sell copies printed from 
his own plates at certain prices and not to sell plates to any other 
publisher without the plaintiff's consent. The defendant, who 
bought the plates and copyright from the receiver of the original 
owner with notice of his agreement was restrained from violating 
it. Judgé Cullen said, “ In equity they acquired an interest very 
similar to a negative easement in real estate.” Although this case 
and another similar New York decision ** involved a copyright, 
this does not seem an essential element of relief. Since the suits 
were based on the restriction and not on the monopoly, they are 
not wholly deprived of authority by the rejection of price restric- 
tions on copyrighted books in the Supreme Court.*** 

Gilligham v. Ray*** somewhat resembles the photoplay cases 
already discussed.*** The plaintiff, with an exclusive right to 


182 Supra note 87. 
183 38 App. Div. 426, 56 N. Y. Supp. 597 (1899). 

184 Standard Am. Pub. Co. v. Methodist Book Concern, 33 App. Div. 409, 54 
N. Y. Supp. 55 (1898). See also Authors & Newspapers Ass’n v. O’Gorman Co., 
147 Fed. 616 (C. C. R. I. 1906) ; New York Bank Note Co. v. Hamilton Bank Note 


Co., supra note 173. 
185 Supra note 25. 
4186 157 Mich. 488, 122 N. W. 111 (1909). 


187 Supra notes 73, 76. 
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show certain films in his city under a contract with the distributor, 
obtained an injunction against the defendant, who had a con- 
tract to exhibit the same films in another city but brought 
them into the plaintiff’s city without authority from the distrib- 
utor, who supported the plaintiff in objecting to this action al- 
though the court stated that he owed the plaintiff no duty to pro- 
tect him against others. It is difficult to find any breach of 
contract by the distributor which would supply a Lumley v. Gye 
foundation for the suit, so that the temptation is strong to use the 
case in support of the existence of an equitable servitude. How- 
ever, the court employs no such reasoning, but merely says that 
the distributor could enjoin the unauthorized use and that the 
plaintiff was the assignee of his exclusive rights within the city. 
The case thus evaporates into specific performance by an assignee 
of the promisee through enjoining breach of an implied negative. 

Difficulties are also presented by an interesting group of phono- 
graph cases.*** During the early years of this invention, a cor- 
poration owning the Edison patents gave exclusive territorial 
licenses to several companies, which did not flourish and which 
seemed to have gone out of business. There the matter would 
have ended but for the enterprise of a certain Andem, who con- 
ceived the plan of persuading these local and discouraged, if not 
financially defunct, corporations to bring injunction suits against 
a purchaser of the assets of the original licensing corporation, 
which had perished through insolvency, to prevent invasions of 
the territory embraced in the old exclusive licenses. It is hardly 
necessary to add that the promoters of this litigation were to re- 
ceive sixty per cent of any sums secured in settlement of these in- 
junction suits. To such motives are we indebted for interesting 
legal problems. Many of the suits were successful, and we might 
hope to find the relief based on a servitude on the patents for the 
benefit of the territorial licensee. However, the courts seemed to 
rely on a Lumley v. Gye theory, although it is difficult to discover 
any breach of contract in the promisor, the licensing corporation, 
which had long passed out of existence. 


188 N. Y. Phonograph Co. v. Jones, 123 Fed. 197 (S. D. N. Y. 1903); N. E. 
Phonograph Co. v. Edison, 110 Fed. 26 (D. N. J. 1901) ; N. Y. Phonograph Co. v. 
Edison, 136 Fed. 600 (S. D. N. Y. 1905); N. Y. Phonograph Co. v. Davega, 127 
App. Div. 222, 111 N. Y. Supp. 363 (1908) ; Missouri Phonograph Co. v. Tomlin- 
son, 249 Fed. 658 (C. C. A. 2d, 1918). 
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In Smith v. Gulf Refining Co.,**° the owner of a lease of land 
erected tanks and a filling station to handle Standard Oil prod- 
ucts, and sold the lease and the equipment with the stipulation 
that the purchaser was to use Standard Oil gaseline and oil so 
long as the vendor was the agent of that company and its prices 
were in accord with those of other competing products. The pur- 
chaser conveyed the property to the Gulf Refining Company, a 
competitor of the Standard Oil Company, without repeating this 
stipulation. The new owner began replacing the tanks with its 
own. The vendor, who was still the Standard Oil agent, sued the 
new owner to cancel the original deed on repayment of the price 
and to obtain an injunction. This was denied by the lower court 
for lack of an allegation of notice, but was granted on appeal on 
the ground that the convenant ran with the land. Inasmuch as 
there was no privity, this seems contrary to authority and at the 
most there would be an equitable servitude. Possibly no interest 
in chattels was involved because the property had become a 
fixture. 

In Fairbanks v. Winik,'*° a well known motion-picture actor, 
who had a contract to act for a producing company with the pro- 
vision that all pictures in which he participated should be super- 
vised by Griffith, obtained a temporary injunction against a sub- 
purchaser of the assets of the company to prevent him from 
reconstructing a five-reel film in which the plaintiff had starred 
into a two-reel film. This was to be done without any supervision 
by Griffith, who had severed all connection with the owners of the 
films. The plaintiff never appeared in two-reel films, and alleged 
that the production would be detrimental to his professional 
standing. The decision rested on enforcement of the contract, 
but the defendant was not a party to this unless he can be consid- 
ered to have assumed its obligations with its benefits. Neither 
copyright nor literary property suffice as the basis of relief. An 
equitable servitude against alteration of the film by anybody ex- . 
cept Griffith might perhaps be worked out, but unfair competition 
seems a preferable explanation. A chopped-up film was passed 
off on the public as the plaintiff’s normal work. 

A final case is Wilson v. Monte Vista Potato Growers’ Co- 


189 162 Ga. 191, 134 S. E. 446, 51 A. L. R. 1323 (1926). See supra note 38. 
190 206 App. Div. 449, 201 N. Y. Supp. 487 (1923). 
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keting association to deliver to it for five years all the potatoes 
produced or acquired by or for him, or over which he had a legal 
right to exercise control, except what he himself consumed and 
sold locally. Afterwards, he executed a crop-sharing lease to 7, 
who had notice of the contract. The codperative marketing stat- 
ute declared a conclusive presumption that the lessor under such 
circumstances would have control over any crops raised on his 
premises. TJ was marketing his crop of potatoes to outsiders. A 
judgment awarding damages and an injunction to the association 
against both the lessor and T was affirmed. Here it is hardly pos- 
sible to work out an equitable servitude on the land since the con- 
tract applied to bought potatoes as well as those raised on the 
premises. A servitude on the vegetables themselves restricting 
‘sales to outsiders might conceivably attach as soon as the promi- 
sor acquired them, but this would enable the association to reach 
sub-purchasers with notice who bought in the open market, and it 
is also strained to attach the servitude to potatoes acquired by 7, 
merely because he lived on the land. Moreover, the affirmative 
duty to sell might make the association equitable owner of the po- 
tatoes because of its remedy of specific performance, if we can 
overcome three difficulties. The lessor did not promise to deliver 
all his potatoes; the association probably ought not to acquire a 
property interest superior to the rights of his creditors if he be- 
came insolvent; and the potatoes were raised by T, who made no 
promise. It seems better to discard proprietary theories of this 
case, and either rest the result on Lumley v. Gye as the court does, 
or, better still, on the doctrine of Lewis v. Gollner,’® since T is 
more than an outsider inducing the lessor’s breach of the con- 
tract. He is his alter ego, just a collusive dummy through whom 
the lessor’s breach is committed. 
These miscellaneous cases bring out the elusive character of the 
doctrine of equitable servitudes, and also the difficulties of apply- 


191 260 Pac. 1080 (Colo. 1927), noted in (1928) 41 Harv. L. Rev. 668. The 
following cases also deserve mention: Manhattan Mf’g & Fertilizing Co. v. N. J. 
Stock Yard Co., 23 N. J. Eq. 161 (1872); Biggers v. Matthews, 147 N. C. 290, 
61 S. E. 55 (1908) ; Wilmsen v. Rehfuss, 16 Pa. Dist. 871 (1907) ; G. W. K., Ltd. v. 
Dunlop Rubber Co., 42 T. L. R. 376, 593 (1926), noted in (1926) 3 Cams. L. J. 
105, (1926) 35 YALE L. J. 1020, (1926) 26 Cor. L. REV. 907. 

192 129 N. Y. 227, 29 N. E. 81 (1891). 
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ing it outside the normal marketing process. Restrictions on chat- 
tels which circulate freely would be much harder for the courts 
to standardize than those on immovable land with its fixed neigh- 
borhood relations. Similar difficulties are raised by three hypo- 
thetical situations where Professor Wade favors the validity of 
restrictions on user of personalty.*** (1) The owner of an Old 
Master sells it on condition that it shall not be exhibited in a pub- 
lic gallery in England or Wales, intending to raise the value of 
other works by the same painter which he retains. The restriction 
is evidently not to expire on the vendor’s death, but to be enforce- 
able by later owners of the remaining works. Suppose these are 
divided among many persons? Is it in the public interest that any 
one of these should be able to keep the picture shut up for all time 
at his own whim, and to fetter a succession of purchasers in the 
open market from giving the community the benefit of seeing its - 
beauty? The servitude clearly ought to have some limits, and the 
hardship of determining these without any guiding principles 
would probably deter the court from enforcing the restriction at 
all. (2) The controlling shareholders of a London corporation, 
desiring to raise capital for their Liverpool partnership engaged in 
a similar Lancashire business, but also to prevent possible competi- 
tion with this by the London corporation, sell their stock with a 
restriction that it shall not be voted in favor of an extension of the 
corporation’s trading limits beyond southern England. Professor 
Wade thinks that sub-purchasers of the stock with notice should 
be bound so long as the partnership business remains intact. The 
purpose is intelligible, but should equity permit such a restraint of 
trade for an indefinite period of time? Other shareholders may 
suffer from the limitation of the corporate business, and Lanca- 
shire consumers lose the advantages of a lively competition with 
the partnership. (3) The owner of a life insurance policy, A, 
assigns it for value to B, stipulating that B shall not part with it 
without giving A an option to repurchase. A transferee from B 
with notice should, in Professor Wade’s opinion, be bound, as in 
the corresponding real estate situation.*** This is an option rather 
than a servitude, and the objections are less than in the other cases 


198 (1928) 44 L. Q. REv. 51, 62. 
194 See (1913) 26 Harv. L. Rev. 747; teas 27 Cor. L. Rev. 749; (1927) 75 
U. or Pa. L. Rev. 791. 
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because the property involved is not an ordinary commodity of 
commerce that circulates freely and it will not be tied up after 
A’s death. Yet it may be questioned whether the value of the 
option to A is sufficient to justify the trouble to the courts in en- 
forcing it against third persons, except where relief may be based 
on Lumley v. Gye. 

At the close of my inquiry it must be admitted that I am much 
less convinced of the desirability of equitable servitudes on chat- 
tels than when I began. Against the persuasive effect of analo- 
gous property interests and the advantages of such restrictions to 
manufacturers and to the marketing process must be offset not 
only the economic claims of consumers and independent whole- 
salers and retailers, but also the immense judicial labor required 
for a satisfactory development of the operation and limits of the 
proposed device. It must furthermore be observed that the pres- 
ent failure to enforce such restrictions has not caused obvious 
evils. Advertising flourishes, marketing goes on smoothly, stand- 
ardized goods attract the public, and prices somehow or other 
are usually maintained. There is no such gap in general welfare 
as would be occasioned by the rejection of equitable servitudes on 
land. Until the need for similar servitudes on chattels becomes 
more certain, they are not likely to acquire assured validity. 

Yet the complexities and variety of modern business may 
eventually present opportunities for restrictions on personalty 
which are free from the disadvantages of restraint of trade, and 
when that time comes the appropriate equitable machinery is 
ready for use. Servitudes on chattels still seem possible and rea- 
sonable, although my long investigation has not disclosed a single 
square decision establishing such a conception in a court of last 
resort. I must end by echoing the frankness of the mathemati- 
cian ‘°° who, knowing that there is no upper limit for prime factors, 
was nevertheless obliged to conclude his search for new examples 
with the statement: “ This result represents the sixth attempt and 
failure to discover a larger prime than 2'*’—1 found by Lucas in 
1877.” 

Zechariah Chafee, Jr. 


Harvarp Law ScHoot. 


195 Lehmer, A Further Note on the Converse of Fermat’s Theorem (1928) 34 
Buty. Am. Mara. Soc. 54. 
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BUSINESS POSTULATES AND THE LAW 


AS we go about our daily business we take a great deal for 

granted. If we had to look behind every tree, figuratively 
or literally, for a lurking Indian, we could hardly do the work of 
the modern world. We assume a high degree of safety; we as- 
sume a high degree of human trustworthiness; we assume that 
those about us will act in a reasonable and fairly predictable man- 
ner; and the vast majority of these assumptions are well founded. 
At least, we are not often disappointed. 

If we analyze these expectations or postulates on which modern 
business is based, we find very readily that they are simple only to 
the simple minded. ‘We discover that they differ not only in differ- 
ent times and places and among different races of men, but that 
they are by no means all equally safe assumptions nor are they 
founded on identical or even similar bases. In fact, the explana- 
tion of even the simplest and most obvious of these assumptions, 
upon analysis, becomes a hopelessly complex problem of the social 
and natural sciences. We take it for granted, for example, that 
a man can expose his wares in a shop with reasonable safety, and 
although we occasionally read of holdups showing the danger of 
such an assumption, we go on making it. Why? Is it because of 
our faith in the habits of mankind, or in the workings of the legal 
system, or some doctrine of chance, or because of our own reck- 
lessness, or a combination of all of these? The question becomes 
infinitely more complicated if for such elementary human inter- 
ests as security from holdups we substitute the vast network of 
relations that we call the credit system, which is another of the 
postulates of modern business. 

Without going far into the analysis of the basis of any one of 
these expectations, we may venture two propositions: first, that 
the legal system of any given time or place contributes heavily to 
the fulfillment of our expectations; and second, that the legal sys- 
tem is by no means alone in this function. The first of these 
propositions is, of course, generally taken for granted. It is our 
purpose here not to prove it, but to find out just how the law comes 
to the aid of the business world. The second proposition, how- 
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ever, is very generally overlooked. Legal specialists talk occa- 
sionally as if the sole deterrent from crime in the world today were 
criminal law.’ Little wonder, then, that the layman looks to the 
law to accomplish single-handed the greatest of wonders, and in 
turn criticizes the law for its failure to do that which he frequently 
assumes, in the first place, it can do. When anything goes wrong 
he says: “ There ought to be a law against this or that.” He ex- 
pects a legislative fiat to make men moral, to make men sober, to 
make men efficient. We must therefore emphasize the limits of 
effective legal action.? When it actually was necessary to look 
behind every tree for a possible Indian, the best code in the world 
could not have done away with that necessity any more than we 
can today put an end to war by such a'simple device as declaring it 
unlawful. Yet with the aid of law and a hundred other elements 
we have succeeded in reaching a measure of internal peace and we 
may hope to achieve a corresponding measure of world peace even- 
tually. The point is that law does not and cannot work alone. 
The development of law is but a phase of the development of civ- 
ilization. And when we speak of the part played by law in the 
satisfying of the postulates of business, we must bear in mind that 
it does not satisfy those postulates single-handed or exclusively. 
It is neither without allies nor without rivals. 

Nor is it without conditioning forces. Just as the business ac- 
tivities of the world take for granted certain conditions, including 
the codperation of the law, the law itself has certain postulates. 
The current legal system assumes, for example, that people take a 
certain amount of initiative in turning the wheels of justice and, 
on the other hand, that they will restrain themselves just so much 
from interfering with this machinery. The system must break 
down completely — and does occasionally even in this country — 
not only where initiative is lacking because of indifference or fear, 
but also where masked mobs, or the parties to a “ feud,” or even 
wilful juries take “ justice ” into their own hands. The law, fur- 
thermore, presupposes a certain degree of ability to understand 
the law—it has been found futile at several stages of history 
to transfer a highly developed code to a crude people. A law 


1 Cf. Wigmore’s introduction to Train, THE PRISONER AT THE BAR (1907). 
2 Cf. Pound, The Limits of Effective Legal Action (1916) 22 Pa. Bar Ass’N 
Rep. 221, (1916) 3 A. B. A. J. 55; (1916) 27 INTERNAT. J. oF ETHICs 150. 
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that penalized lying to the very limit would hardly work in 
a community of confirmed liars. Our primary concern, how- 
ever, is not with what a system of law must take for granted 
— though we cannot ignore the bearing of this question on the 
law’s limitations — but with what business expects and demands 
from the law. 

Furthermore, we must recognize that other aspects of our life 
besides the business aspect make demands upon the law. In the 
main, these demands are fortunately not only consistent with but 
identical with the demands of the business world. Peace, fair and 
honest dealings, and the enforcement of obligations, for example, 
might be demanded in the name of society, organized on its politi- 
cal side, just as readily as by that same society thought of as a 
“business unit.” There are, of course, differences of emphasis, 
occasional differences in the limitations set, and even rare contra- 
dictions. Thus, business if left to itself might never have invented 
homestead exemptions as a limitation to enforcement laws. It is 
conceivable, but not quite probable, that the enforcement of debts 
by means of imprisonment might have been abolished by the busi- 
ness world as unprofitable in the long run, without the aid of the 
humanitarian considerations that were perhaps uppermost in the 
actual abolition of imprisonment for debt. So far, however, as we 
find conflicting demands made upon the law in the name of human 
interests other than business, we shall have to take them into con- 
sideration as limitations upon the use of law for business ends. 

What, then, are these business ends? Or, to resume the formal 
question with which we began, what does the business world de- 
mand or more or less thoughtlessly expect of the law today? It 
has been demonstrated with abundant learning by Dean Pound 
that the “end ” of law, viewed both practically and theoretically, 
has been developing throughout the course of legal history.* The 
earliest end discernible was a mere attempt to keep the peace. In 
later states we encounter first the maintenance of an actual status 
quo and later the struggle for some ideal set of relations known as 
equity or justice or natural rights. Today we are stressing a 


3 Compare the chapter entitled “The End of Law” in Pounp, OUTLINE OF THE 


CouRSE IN JURISPRUDENCE (3d ed. 1920) 40-55, giving full references, and c. 2, in 
Pounp, An INTRODUCTION To THE PHILosopHy oF Law (1922), reproducing the 


articles in (1914) 27 Harv. L. REv. 195, 605, and (1917) 30 ibid. 201. 
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fourth type of end, and emphasis is shifted to the satisfaction of 
human wants and particularly to the opportunity for development. 

It must be remembered, however, that in all of these develop- 
ments the earlier ends of the law have by no means been aban- 
doned as the later ones have emerged. The maintenance of peace, 
the security of acquisitions, the approximation of what appears 
to society for the time being as natural justice or fairness, stand 
side by side today with the insuring of human opportunities for 
development and advancement. If we would restate these general 
ends of the law more narrowly in terms of what the business world 
seeks, we should still have to enumerate as major ends (1) peace 
and effective enforcement, (2) security of acquisitions, (3) fair 
conditions in the market, and, in addition to these, (4) the facili- 
tation of transactions. Of course, the meaning of all the older 
terms has developed very materially as time has gone on. The 
peace of the Anglo-Saxon world, such as it was, would not suffice 
for the needs of the modern business world. Neither would the 
enforcement machinery of the Middle Ages. The kinds of acqui- 
sitions that may be deemed the subject of legal protection have 
multiplied and are changing even today. Some of the most im- 
portant developments of the law of recent years are concerned 
with the growing concept of fair conditions in the market. But in 
the main it is true that the principal accomplishment of the last 
half century in the realm of business law has been the develop- 
ment of facilities and positive opportunities for the specific trans- 
actions that constitute business. 

All these accomplishments of the law are so thoroughly and 
readily taken for granted that it is somewhat difficult for us to 
realize that in the Anglo-American system of law one need go back 
only a few hundred years to reach a period in which the king’s 
courts were not interested in the private disputes of citizens so 
long as they did not affect the king’s revenue or the king’s peace. 
Of course, the allusion to the king’s revenue and the king’s peace 
as the formal basis for taking jurisdiction over private disputes 
and enforcing private claims was for a long time a mere pretense, 
a fiction of the law. But the fact that such a fiction had to be used 
at the beginning of modern times should remind us that what we 
take for granted today when we expect this or that of the law was 
by no mears taken for granted at all stages in our legal history; 


it 

h 

* 

4 
{ 
¢ 


1018 HARVARD LAW REVIEW 


that it is by no means taken for granted in all parts of the world 
today, at least in the same way; and that we cannot be sure that 

we have reached the limit of possible demands to be made upon 

law in the furnishing of aids for the conduct of business. We 

are, in other words, dealing with a situation that is constantly de- 

veloping, constantly being experimented with, and not at all with a 

preordained system of natural law. 

For the purpose of fitting these postulates into the picture of 
business as it is conducted today, we might pursue the opposite 
order to that of their historical development and consider some 
characteristics of the need today for (1) facilitation of transac- 
tions, (2) fair market conditions, (3) security of acquisitionsy and 
(4) effective enforcement and peace. i's. 

Typical of the transactions for which we expect the Seni to 
furrish ready frameworks are those transactions that have to do 
with the organization of the business world. Business needs not 
merely schemes for summari*ing the relations existing between. 
people within a particular bi ‘ness enterprise —such as agency, 
partnership, corporation, or Massachusetts trust — but also those 
devices that bring together codperating parts of a business, how- 
ever separated they may at first sight seem. There is every grada- 
tion between the hand-to-mouth buying of raw materials by one 
plant from another, through more comprehensive contracts for 
seasons and through leases, to the complete control or even owner- 
ship of the plant furnishing the raw materials. Likewise, on the 
distributing side, a vast variety of relations may exist between the 
producers and these engaged in the various steps of marketing. 
For all of these relations the law is called upon to furnish a fitting 
framework and under the pressure of American life the law is just 
as likely to be called upon for mass production of frameworks of 
a more or less standardized nature as our factories are to give mass 
production of standardized machinery. Business presents nu- 
merous novel problems of organization calling for most ingenious 
massing of traditional devices. Thus, where living conditions in 
a great city produce vast buildings in which it becomes desirable 
to sell individual apartments to families, the organization of the 
business side of the scheme may involve incorporation with more 
or less complicated adjustment of ratios of control, ownership, re- 
turn, and risks which may not correspond exactly to the amount 
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of investment. It may involve further peculiar types of leases or 
deeds or mortgages. The financing may involve mortgages and 
trusteeship and the issuance of bonds or trust certificates in com- 
binations that had never been thought of before. 

The credit devices of the modern world must also respond very 
delicately to peculiar needs in particular situations. There is a 
constant problem, for example, to strike a balance somewhere be- 
tween the safety of the loan and the freedom of the business to 
which the loan is made from interference. In a general way, 
where real security is used the more possessory a credit device is 
the simpler and safer it seems, but at the same time the more 
likely it is to interfere with the use of things in the ordinary course 
of business. The vast series of new problems connected with the 
financing of installment sales, of which the most prominent ex- 
ample, of course, has been automobile financing, will illustrate the 
type of call that is made upon the:law for new machinery or for 
new combinations of the old machi\ery of credit.* 

There is, of course, a vast variet,‘of more or less typical trans- 
actions that make up the bulk of everyday business. The type 
of framework furnished for them is perhaps best illustrated in our - 
statutes standardizing contracts of sale, the contracts involved in 
negotiable instruments, insurance contracts, employment con- 
tracts, and many others, by stipulating what the details shall be 
either in the absence of contrary stipulation or any agreement to 
the contrary notwithstanding.° New varieties of transactions are 
constantly emerging for which new types of contracts are re- 
quired. Thus, with the coming of new modes of transportation, 
whether we turn to the period of the introduction of the steam rail- 
road or that of the motor bus or that of aviation, new types of re- 
ceipts and agreements, with new apportionments of risks, become 
recognized as standard in the law. In general, the tendency of 
business is to require devices for the facilitation — and constantly 
for the greater facilitation — of a widening circle of business ac- 
tivities. And the law responds, sometimes through the ingenuity 
of the lawyers in adapting and combining the old legal devices, but 
occasionally also, with the aid of legislation, by the creation of 
new devices. 


_ * (1923) 8 Corn. L. Q. 199, 210. 5 (1917) 27 Yate L. J. 34. 
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The market conditions that the business world demands of the 
law have undergone a complete transformation since the days of 
Lord Coke. The picture of the buyer before the eyes of the law 
had ceased to be that of a very cautious, designing sort of person 
well able to take care of himself. On the contrary, every effort is 
made by means of the licensing of dealers and manufacturers, by 
means of the registration and inspection of products, by blue sky 

laws, by imposing penalties for misbranding, adulteration, and 

fraudulent advertising, by safeguarding competition and con- 

demning unfair methods of doing business, to make the market 

safe for purchasers. Let us contrast the conditions in older sys- 

_ tems of law that looked rather to the protection of the seller. In 

Roman law, for example, there developed the idea that a seller 

could repudiate an extremely bad bargain though there was no 

corresponding provision for a disillusioned buyer. Such law was, 

of course, appropriate in a comparatively non-commercial society 
where the selling of goods outside of the ordinary course of busi- 
ness was a sign of distress on the part of the more or less unwilling 
and unfortunate owner. The buyer was looked upon as a wealthy 
* person taking advantage of the distress of his neighbor, much as 
if he were lending him money for usury. This picture has 
changed completely. The buyer represents today the average 
member of society, while the seller is looked upon as the party 
better able to take care of himself. The development of the mod- 
ern point of view in recent times is illustrated in the development 
of the law of implied warranties of quality‘ or of title* and the 
disappearance to that extent of caveat emptor. 

The particular details as to which the public puts a buyer under 
its protection are, of course, constantly changing. Today the dan- 
ger is from misbranding, false advertising, inadequately described 
securities. Yesterday the emphasis was rather on the danger of 
lack of skill in professional men, mechanics, and others who have 
been subjected to licensing laws. Tomorrow the dangers may be 
different and the emphasis may be shifted to prevent the abuse of 
high-powered salesmanship accompanied by intriguing install- 
ment devices. 


6 GrrarpD, MANUEL ELEMENTA:RE DE Droir Romain (6th ed. 1918) 552. 
7 2 Wituiston, ConTrRAcTs (1920) § 976. 
8 Ibid. § 983. 
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The peculiar development of the concept of security of transac- 
tions under business influences illustrates the meaning and the 
workings of business postulates so clearly that we may well single 
out this concept for a slightly more detailed study at this point. 
The old emphasis was on security of property — and property had 
a very narrow connotation. The newer emphasis is not only on 
newer kinds of property, such as goodwill, patents, trademarks, 
trade name, copyrights, and other intangibles, but on security of 
transactions as distinguished from security of property. This de- 
velopment may be considered in the light of a further aspect of the 
modern business postulate of the protection of purchasers. Be- 
fore the development of this postulate the inviolability of property 
was paramount —regardless of how insecure business transac- 
tions might be in consequence. “ The general rule of the common 
law,” we are told, “ is that every man dealing with another in ref- 
erence to property that other may have in his possession, must 
‘take care,’ caveat emptor. The property may be stolen, or bor- 
rowed, or pledged, or in the possession of a bailee for some specific 
purpose, and if so, the party in possession can convey no better or 
further right than he has himself.” ° The owner of a thing or of 
any interest in the thing could, according to this theory, follow it 
wherever it was taken and claim it against the holder for the time 
being, regardless of the conditions under which he had gotten it, 
regardless of the hardship thereby inflicted. A purchaser could 
acquire no greater rights than his vendor possessed. This dogma 
was put forward as a kind of law of nature, and Latin was invoked 
against those who questioned it. “ Nemo plus juris ad alium trans- 
ferre potest quam ipse haberet.”*° In fact even after the innocent 
stranger had parted with the tainted property the owner could 
complain of the conversion and sue him in tort." It was worse 
than the Imp in the Bottle. Let us examine in some detail the 
process by which the law eventually destroyed the barrier to every 
business transaction implied in these ancient theories. 

The criminal aspect might easily be dismissed. Even as to 

® First Nat. Bank of Macon v. Nelson & Co., 38 Ga. 391, 398 (1868). 

10 Dic. L, 17, 54. 

11 Swim v. Wilson, 90 Cal. 126, 27 Pac. 33 (1891) ; Sharp v. Parks, 48 Ill. 511 
(1868); Robinson v. Skipworth, 23 Ind. 311 (1864); Everett v. Coffin, 6 Wend. 
603 (N. Y. 1831) ; Bancroft-Whitney Co. v. McHugh, 166 Cal. 140, 134 Pac. 1157 
(1913). 
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receiving stolen goods, criminal liability attaches only when the 
act is done knowingly. One is reminded, however, of the precau- 
tions that a buyer was expected to take in Anglo-Saxon times to 
overcome the suspicions, if not the presumptions, that arose from 
merely having in his possession goods that had once belonged to 
another.'? The importance of transaction witnesses and vouchers 
to warranty pertained rather to the escapes from personal liabil- 
ity, civil and criminal, than to any hope of keeping the goods ac- 
quired in a transaction that had been attacked by a stranger show- 
ing a superior title. 

The earliest limitations on the rights and powers of an owner 
as against a peaceful and innocent possessor are procedural. The 
right of recaption (self-help) was limited to “ fresh pursuit ” and 
eventually lost altogether."* The right even to restitution through 
court help has been limited by a series of statutes of limitation. 
On a procedural basis, too, was worked out a theory that served as 
a doctrine of accession. Common sense requires the concession 
that a thing may for legal purposes be deemed to have been de- 
stroyed when it has been hopelessly imbedded into something else 
or converted into another substance.** Hard as that line is to 
draw, once it is drawn the legal consequences of destruction may 
be visited on the men guilty of making the destructive accession, 
but the goods may not be reclaimed from him nor followed into the 
hands of a purchaser from him. A few other situations arose in 
odd places in the law in which a man could buy goods and resist 
any claim on the part of a former owner who had not consented to 
their sale — as when a new title was created by a judicial sale in 
rem, a forfeiture, bankruptcy, marriage, intestacy, or where the 
law for very good reasons empowered an officer or appointee to act 
instead of an owner for the conveyance of that owner’s title. In 


12 Cf, 3 LieBERMANN, Die GESETZE DER ANGELSACHSEN (1916), under the word 


téam in the glossary. 

18 Bi. Comm. 207. 

14 Blackstone founds accession on the right of occupancy. Traditionally, 
since Bracton, the doctrine in Anglo-American law has been supposed to have been 
taken from Roman law (bk. 2, cc. 2 and 3). See Pulcifer v. Page, 32 Me. 404 
(1851). The test of relative values, however, which has been widely applied in this 
country, differs quite radically from the test of change of species of the Roman 
law, and the injection of a distinction against a willful trespasser goes far to dis- 
tinguish the Anglo-American doctrine of accession from that of the Romans. 
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none of these situations was there any thought of serving the need 
of modern business of making transactions stand even as against 
outraged ownership — but by furnishing prototypes in which the 
theory of ownership yielded and transactions stood, they became 
important eventually when a motive emerged for striking a new 
balance between the sanctity of ownership and the importance of 
upholding transactions. 

The first limitation on ownership in English law based substan- 
tially on the business considerations in favor of the security of 
transactions was probably the doctrine of market overt.’ The 
idea seems to have been that if a thing was exposed and sold in a 
market overt in the ordinary course of business, the buyer took a 
clear title. The transaction was not only good between the parties 
but also binding on all those who had any right or property in the 
goods sold. This law, which has its counterpart in other systems, 
seems never to have taken root in America. We have no thieves’ 
market where titles may be purified for buyers. On the other 
hand, we did, more or less unconsciously, take over a notion that 
benefits seliers — namely, that money has no earmarks.** Like- 
wise, we took over another exception to the doctrine that one can- 


not give more than he owns for the benefit of tradesmen rather 
than buyers, the doctrine that a wrongdoer can give an effective 
lien on the goods of another te an innkeeper.** Surely American 
law begins with no particular bias in favor of buyers. 

Five principles, however, that have their germs in the early 
law, have been allowed to develop so as to reverse this condition 
since the American Revolution. 


(1) The first is negotiability and its extensions. 


15 2 Co. Inst. 713: “. . . the Common Law did hold it for a point of great 
policy, and behovefull for the Common-wealth, that Fairs and Markets overt 
should be replenished, and well furnished with all manner of commodities, vendible 
in Fairs and Markets, for the necessary sustentation and use of the people. And 
to that end the Common Law did ordain (to encourage men thereunto) that all 
sales and contracts of any thing vendible in Fairs or Markets overt, should not be 
good only between the parties, but should bind those that right had thereunto. 
But this rule hath many exceptions.” 

16 This doctrine is, of course, subject to numerous reservations. Where money 
can be described and identified as a specific chattel it is, of course, a subject of con- 
version. Cases are collected in (tg11) 38 Cyc. 2015. 

17 For the history of this doctrine in America, see Waters v. Gerard, 189 N. Y. 
302, 82 N. E. 143 (1907). 
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(2) The second is agency and its extensions. 
(3) The third is rather a limitation of a growing principle — 
that voidable titles cannot be avoided so as to interfere with the 
intervening right of innocent strangers. 

(4) The fourth is a corollary of our public registration of 
documents. 

(5) The fifth is hardly a principle —it is the tendency to cre- 
ate a strong or irrebuttable presumption of the regularity of acts 
in the ordinary course of business, and perhaps an opposite pre- 
sumption as to acts inconsistent with business usage. 

Let us examine briefly the bearing of each of these on the posi- 
tion of a buyer in modern business: 

In negotiable instruments we have the extreme form of the 

merchant’s rejection of the notion that one cannot sell a better 
title than he has. However we undertake to make a reconcilia- 
tion of the attitude of the law merchant with the common law— 
whether we say negotiation cuts off equities, or that it makes pre- 
sumptions absolute, or that it excludes personal defenses, or that 
the man who voluntarily puts such a document into circulation 
impliedly consents to this or that — the simple fact is that the law 
of negotiable instruments provides that a man can sell a better 
title than he has. We are too apt to overlook the revolutionary 
nature of this innovation when we try to explain the resistance to 
the introduction and extension of the doctrine in England until 
Mansfield’s-day. On the other hand, we are likely to misunder- 
stand the “obstinacy” of the merchants ef Lombard Street 
which finally triumphed. As a practical matter, a foreign docu- 
ment which could be assigned only subject to all the facts of the 
case and thus could not be taken as telling its whole story on its 
face, could not be taken at all. 

The ready reception of the law of bills and notes in this coun- 
try as developed by Lord Mansfield is largely to be credited to 
Story’s work.** It has in the course of our commercial history had 
a variety of different applications in practice: there are periods 

in which its practical use is in the borrowing of capital from 


18 Story, Butts oF EXCHANGE (1843) ; Story, Promissory Notes (1845). The 
material in Blackstone on negotiable instruments (2 Bit. Comm. 466-70) was, of 
course, not only sketchy but, so far as it bore on the subject of consideration, 


entirely misleading. 
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abroad; others in which it finds its way into our relations between 
banks and business houses or between private capitalists and busi- 
ness. There are periods in which it finds its readiest application 
in the form of notes; there is a period of a remarkable growth in 
the use of checks; a period in which drafts with bills of lading at- 
tached become common; and one in which trade acceptances are 
featured. In all this, it may be said, we still have little or nothing 
for the buyer of goods. There is, however, a principle that be- 
came well understood in business and which the business world 
eventually tried to extend. It endeavored to make its corporate 
bonds follow the form and come within the principles of promis- 
sory notes.’® It dealt with stock certificates much as it did with 
bonds, and, after attempting to make them as nearly negotiable as 
possible by what it printed on them, succeeded eventually in hav- 
ing legislation passed in many jurisdictions to make them actually 
negotiable.” More important, however, for our present purpose 
is the legislation making documents of title, warehouse receipts,” 
and bills of lading,** when properly drawn, negotiable. Negoti- 
able instruments familiarized the business world and the lawyer 
with several concepts such as “ due course,” “ bona fide purchaser 
for value without notice,” as well as with the general idea of the 
security of a transaction, and these ideas were found useful even- 
tually in connection with the other principles that came more 
directly to the aid of buyers. 

Agency in its strict sense and narrower applications is, of 
course, no illustration of the extension of any special favor to buy- 
ers. It is only when by a liberal interpretation of apparent scope 
in the light of the ordinary course of business that an agent of a 
dealer is clothed with powers beyond his authorization, that the 
buyer is benefited. The principle is not different in theory from 
that which would equally benefit sellers or other contracting par- 


19 Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 1108 (1907); (1906) 19 Harv. L. 
REv. 616. 

20 The Uniform Stock Transfer Act, proposed by the Commissioners of Uni- 
form State Laws in 1909, has been adopted in twenty-one states. 

21 The Uniform Warehouse Receipts Act, proposed in 1906, has been adopted 
in forty-eight states. The amendments proposed thereto in 1922 have been adopted 
in eight states. 

22 The Uniform Bills of Lading Act, proposed in 1909, has been adopted in 
twenty-seven states. 
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ties under similar circumstances. In practice, however, buyers 
are very important beneficiaries of this principle. Not only are 
they entitled to assume the ordinary powers of warranty in the 
agents with whom they deal, but also the power to sell the things 
in their possession — so far as consistent with the ordinary course 
of the trade.** There is, however, a further extension of the prin- 
ciple which makes it possible in an increasing variety of cases to 
treat a person to whose possession goods have been entrusted as 
an agent to sell by reason of “ the holding out,” though in fact he 
is not an agent at all.* This quasi-agency has been technically 
built up on the basis of estoppel. In fact, it has come about in 
response to the business need for the protection of buyers in the 
ordinary course of business. 

Tangible things are not negotiable. There are situations, how- 
ever, in which the holder of a voidable title can transfer a perfectly 
good title to an innocent purchaser for value. A title acquired by 
fraud, dyress, undue influence, or under any other condition in 
which a contract may be set aside at the option of the victim, may 
have to stand if the rights of an innocent stranger have inter- 
vened.”° It is true that there is a difference in degree between the 
situations in which the fraudulent purchaser of a horse gives a 
good title and that in which the finder of a negotiable instrument, 
payable to bearer, passes a good title. Thus, where the transferor 
has no title to the object the buyer from him gets none.” But the 
conception of what constitutes bona fides, what constitutes value, 
what constitutes notice in the conception of the bona fide (or inno- 
cent) purchaser for value without notice, tends to be taken bodily 
from negotiable instruments law and read into the law of deal- 
ings in goods by fraudulent owners. There has accordingly been 
a relaxation in late years. Whereas formerly some states dis- 
qualified the innocent purchaser who though without actual notice 


23 Herring v. Skaggs, 73 Ala. 446 (1882). 

24 There is, of course, more than a technical distinction between implied agency 
and so-called agency by estoppel. In the latter, it is said, for example, that the 
stranger must show that he knew and relied upon the conduct of the principal. 
The effect, however, of both is identical so far as the passing of a title without 
the consent of the owner is involved. 

25 Browning v. De Ford, 178 U. S. 196 (1900). 

26 Bolles Woodenware Co. v. United States, 106 U. S. 432 (1882). 
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might have acquired knowledge,’ today the tendency is to require 
the proof of actual knowledge of the defect of such facts that 
his action in taking the commodity amounts to bad faith, before 
he is disqualified from taking a better title than his seller had.” 
Likewise, the value with which he must part is anything that will 
serve to support a simple contract as consideration,”® such as a 
promise, or forbearance, or a discharge of a debt. It need not be 
present value. The law is very liberal to the buyer under such 
conditions — more liberal, for example, than to one who buys from 
a defaulting trustee.*° 

Where one’s defect in title is not due to its voidability, but 
simply to the existence of a condition or incumbrance, under 
the common law theory it can be sold only subject to the incum- 
brance.” If the object had previously been mortgaged, the inno- 
cent purchaser has only his folly to thank when it is taken from 
him to satisfy the mortgage. The same principle applies to a con- 
ditional sale or to any other arrangement whereby a creditor has 
retained or acquired a legal interest in the subject matter of the 
sale. Unless something could be done to protect an innocent pur- 
chaser against such secret incumbrances, all security of transac- 
tions would disappear. As to real property the same problem ex- 
isted, though the inconvenience of requiring a long drawn-out 
investigation was not felt as so prohibitive a burden because of the 
relatively greater size and importance of the transaction. Several 
solutions or partial solutions of the difficulty have found their way 
into our statute books, most of which involve a public notice, fil- 
ing, or record. If such public notice, filing, or record is neglected, 
the law declares the transaction void, or at least inoperative as to 
strangers. There is considerable diversity in recording laws as to 
the strangers benefited by their violations — whether they must 
be purchasers and if so whether judgment creditors are to be con- 


27 Walsh v. Stille, 2 Pars. Eq. 17 (Pa. 1842) ; Walbrun v. Babbitt, 83 U. S. 577 
(1872) ; Mahoney v. Ganno, 2 Ind. App. 107, 27 N. E. 315 (1891). ‘ 

28 Cf. NEGOTIABLE INSTRUMENTS LAw § 56, Untrorm Sates Act, §§ 24, 76(2). 

29 Unirorm SALEs Act, § 76(1). 

80 In states in which purchase for value had previously been defined to refer to 
present value (Ohio, for example), there was, of course, no change so far as laws of 
trusteeship were concerned effected by the new uniform acts. Cf. Crigler v. Rouse, 
209 Ky. 439, 272 S. W. 905 (1925). 

81 Cf. Sondheimer v. Graeser, 172 Ill. 293, 50 N. E. 174 (1898) 
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sidered purchasers, whether they must be ignorant of the prior 
transaction, and so on. A difference between real estate and per- 
sonal property was discovered early in the development of the 
laws of public notice. There was no difficulty as to where the 
record should be made for real estate, as the land could never be 
moved out of the county. But suppose a public notice was effec- 
ted as to a chattel mortgage on a piano in Buffalo, New York, 
and that piano was wrongfully sold while the mortgage was un- 
satisfied, in Cleveland, Ohio, to an innocent purchaser. In such a 
case it was held that the mortgagee had done all that the law re- 
quired him to do and that the doctrine of caveat emptor would 
apply.** In other words, the buyer is not so effectively pro- 
tected in the case of personal property as he is in the case 
of real estate, though the devices adopted for his protection 
are similar. This is particularly noticeable in the case of 
automobiles. They are very commonly incumbered with chattel 
mortgages or conditional sales, and yet they are so easily moved 
from county to county and state to state that the chattel mortgage 
list in some remote county is certainly no protection to a prospec- 
tive buyer. Consequently, we hear suggestions as to national re- 
cording for automobile encumbrances, or checks on the transfer of 
automobiles through the official issuing of licenses, and even the 
requirements of formalities and public notice subject to penalties, 
in connection with every sale of a car. The problem is not solved, 
but it seems to be taken for granted that a simple return to caveat 
emptor is not a satisfactory solution. We may have to put the 
buyer to some trouble in the examination of records, and we may 
have to leave him subject to some chance, but we take it for 
granted that the law should be looked to to devise some means for 
making the buyer of personal property as well as real estate, of 
used articles as well as new ones, reasonably safe against incum- 
brances. 

The old law used to expect a great deal from the man on the 
street. He was not only expected to be circumspect, to examine 
the title and quality of everything he bought, but he was expected 
to know a good deal about the corporations with whom he dealt. 
He was supposed to make sure that they existed according to law, 


82 Kanaga v. Taylor, 7 Ohio St. 134 (18573. See (1928) 41 Harv. L. Rev. 779. 
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that they had the power to do that which they undertook, and that 
the officers through whom they acted were the duly constituted 
officers. A bank dealing with a corporation can and does demand 
evidence for its records of all these things. The ordinary cus- 
tomer of the corporation does not and cannot. In the early days 
of the use of the corporation in private business there was a pos- 
sibility at one time that the doctrine of ultra vires would be so ap- 
plied as to hamper the usefulness of the corporate form in busi- 
ness. But gradually the whole doctrine began to fade out of the 
picture. A legal necessity for a technical investigation at the 
threshold of each of the hundreds of contracts made in a modern 
business day is inconsistent with the life of today. 

What has been said here at some length regarding the modern 
development of the old concept of security of acquisitions applies, 
mutatis mutandis, to the still older postulate of peace. This con- 
cept has grown to include a great deal more than the official end- 
ing of disputes. The machinery of enforcement includes not 
only litigation but also arbitration and conciliation, various pre- 
ventive devices for anticipating both, and an increasing quantity 
of contractual control over adjective law.** The kind and degree 
of peace that are essential for commercial prosperity at this age 
are, of course, vastly different from that which enabled savage 
tribes to establish trading posts to which they would alternately 
bring their goods and from which each would recede a safe dis- 
tance while the other was present. But it also differs in smaller 
measure from the condition of commercial peace that was consid- 
ered adequate in the pioneer days of this country, when horse 
traders did not feel thoroughly equipped for their business trans- 
actions unless adequately armed. Nor is the industrial peace of 
the early days of unionism in this country, when strikes were 
notoriously likely to be accompanied by violence, a fair picture 
of the business needs of these days of keener competition, greater 
publicity, and intenser interest in industrial disputes on the part 
of the legislature. 

Perhaps the nature of the industrial and commercial peace of 
today may best be illustrated by reference to the exaltation of 
“due course ” to the level of a major principle by which transac- 


33 Isaacs, Contractual Control Over Adjective Law (1922) 29 W. Va. L. Q. 1. 
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tions are to be judged. It is not only, as already indicated, that 
that which is done in due course is made to stand. The converse 
is equally true. It is on this basis that a deviation from the sim- 
ple, ordinary course of business comes to be condemned by the 
law. Thus, there was until recently nothing unlawful about a 
preferential payment of a debt by an insolvent. Business con- 
demneéd the practice and now the National Bankruptcy Act incor- 
porates the business man’s point of view. There was nothing il- 
legal until recently in a tradesman’s act of selling goods outside of 
the ordinary course of business. The business conception of due 
course has, however, in spite of considerable resistance, been 
written into the bulk sales laws of many jurisdictions. Many acts 
that are coming to be recognized as “ unfair methods of competi- 
tion” are, in the final analysis, condemned because they are 
contrary to the ordinary established course of doing things — 
breaches of the peace as the modern business world formulates its 
requirements of commercial peace. 
Nathan Isaacs. 
Harvarp Business SCHOOL. 
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PROCEDURE FOR CONSTRUCTIVE CONTEMPT 
IN ENGLAND 


, aaa ground which exists for entrusting power to a body 
of men is a ground also for erecting safeguards against 
their abuse of the authority confided to them. This is true in a 
special measure of the judiciary in the modern state. The power 
exercised by judges grows with the enlargement of the province of 
legislation; and the careful scrutiny of, and comment upon, their 
habits becomes proportionately more important. That men so 
placed should be independent of passing opinion is now a proposi- 
tion too weil established to need discussion. That this independ- 
ence is best secured by making entirely free the right of judicial 
comment in court is an obvious corollary. Nor is it less clear that 
only the gravest misconduct can ever justify the removal of a 
judge from office. To strike at his security is to undermine his in- 
dependence; and we have the amplest proof from the history of 
the bench that an insecure judiciary tends inevitably to corrup- 
tion. No theses in political science are better established than 
these; and none is more universal in its acceptance by the modern 
world. 

It is, however, one thing to make the judge secure; it is another 
thing to protect him from just comment by the citizen-body. 
Everyone can see that for the proper performance of judicial work 
it is necessary to prevent such interference with justice as is exem- 
plified by the interruption of a court proceeding or the comment 
upon a case while it is still under discussion. Contempts of this 
kind are properly forbidden and promptly punished. So to act is 
essential to the fairness and dignity of judicial proceedings. 

Issues of a quite different kind arise, however, when a decision 
has been rendered and effect is given to the findings of the court. 
There is general agreement, at least within the jurisdiction of the 
common law, that once this stage is reached, the judge, in Ben- 
tham’s phrase, is “‘ given over to criticism.” The examination of 
what he has done, the analysis of his reasoning, the weighing of 
his results, the discussion of his conduct are essential to the forma- 
tion of the opinion which, in a democratic state, ultimately deter- 
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mines the trend of legislation. It was criticism, for instance, of 
the long line of cases which began with Priestley v. Fowler * which 
resulted in the Employers’ Liability Act of 1880.’ It was criti- 
cism of the Taff Vale case * which produced the Trades Disputes 
Act of 1906.* It was criticism of a number of miscarriages of jus- 
tice which culminated in the establishment of a Court of Criminal 
Appeal. Without scrutiny of this kind, the dangers of judicial 
conservatism, particularly in a system which, like the common 
law, so largely lives by precedent, would be immeasurable. 

But it is not less important to remember that criticism of judges 
is, though less grateful a task, one not less significant than the 
analysis of the work they do. Judges, of course, are removed 
from the multitude; but they remain not the less human, and 
therefore fallible, beings. Like Lord Braxfield, they may be in- 
capable of common decency; ° like Mr. Justice Grantham, their 
political convictions may be imported into their judicial findings.* 
There has been a notable tendency in recent years for some of the 
most distinguished English judges to make political pronounce- 
ments relating to matters which might easily become problems of 
the courts; * and it is not without significance that their decisions 
have not seldom been attacked as biased in that field where‘the 
social interest of the result imports a political context into their 
work.*® 

It is obvious enough that nothing is more likely to keep the judi- 
cial temper at its proper level than the habit of urgent criticism 
when it overflows its boundaries. There must, for this reason, be 
ample scope to criticize the judge whenever, to the observer, he 


13M. & W. 1 (1837). 
2 (1880) 43 & 44 VICT. c. 42. 
8 Taff Vale R. R. v. Amalgamated Society of Railway Servants, [1901] A. C. 
426. 
4 (1906) 6 Epw. VII, c. 47. 
5 : CocKBURN, EXAMINATION OF THE TRIALS FOR SEDITION IN SCOTLAND (1888) 


85 et seq. 

6 See Lord Oxford (then Mr. Asquith) in 22 Hans. Des. (5th ser. 1911) 366; 
also 160 ibid. (4th ser. 1906) 370. 

7 See, notably, a speech on communism by Lord Hewart, London Times, Aug. 
29, 1927, and a pronouncement by him that he did not propose to abstain from 
political discussion, ibid., Dec. 10, 1927. 

8 See, e.g., Report of a Special Conference of Trade Union Executives, reported 
in London Times, April 30, 1927, at p. 17. 
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seems to have strayed beyond the system of habits marked out for 
him by the character of his function. To secure for the public the 
certainty that this criticism will be made is therefore important. 
Whatever unnecessarily interferes with its production means that 
a safeguard of judicial adequacy is deprived of its proper oppor- 
tunity to function. And nothing, clearly, is so likely to interfere 
with its production as an attitude to criticism which fails to.pro- 
vide occasion for its proper explanation and defense. That atti- 
tude is necessarily present whenever the judges themselves decide 
upon the fitness of criticism passed upon them. It is the more 
certain to be present when, in addition to the power to decide the 
fact, they can also, if they deem it to pass beyond reasonable 
bounds, decide the sentence and judge if, and when, the offense 
has been purged. An authority so wide and so uncontrolled must 
necessarily act as a limitation upon the willingness of men to criti- 
cize at all. The knowledge that the person challenged is to act as 
the judge of whether the challenge be reasonable, or, at the best, 
that his colleagues are so to act, is a dangerous hindrance to the 
need for effective public criticism. No one will deny that attacks 
upon the judges must be susceptible to the same kind of punish- 
ment as attacks made without justifiable cause upon other per- 
sons. But no one, either, will deny that just as in an ordinary ac- 
tion for libel the defendant is entitled to put his case, as best he 
may, to an independent jury without direct interest in the result, 
so also, where it is felt that a judge has been unduly assaulted, the 
defendant is similarly entitled to the amplest protection our pro- 
cedure has evolved. 

Yet no such protection is afforded him in English law. Punish- 
ment for constructive contempt remains an anachronism which 
few persons, not themselves judges, have found themselves able to 
defend. It is a system in which the defendant is haled before the 
court, even, upon occasion, before the judge he has attacked, and 
those who are parties to the suit decide whether the offense has 
been committed and to what punishment it should fittingly give 
rise. The punishment is fine or imprisonment or both, and there 
is no limit to the amount of the one or the duration of the other. 
No prerogative of pardon exists to mitigate judicial error or preju- 
dice; and, at least in theory, a defendant committed for a con- 
tempt of this kind might remain in prison for the whole of his life. 
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Let us be clear as to that in which the offense consists. The de- 
fendant has not directly interfered with the course of justice. He 
has, when a case is over, so commented upon it as to traduce the 
character of the judge concerned; or — though this type of case is 
‘more rare— he has, in some way deemed scandalous, called into 
question the character of the judiciary as a whole. He is, in either 
case, given no opportunity to justify his act. He cannot call wit- 
nesses in an attempt to prove his position. He does not have the 
protection of a jury, nor the safeguard of carefully defined pen- 
alties. The man or men whom he has attacked decide what they 
will do about the attack he has made. They may warn; they may 
imprison; they may fine; they may do all of these or any combina- 
tion of them. From the decision they make, no appeal of any kind 
will lie; and a defendant who, in the best possible faith, has been 
adjudged guilty of such a contempt will, on the evidence of the 
cases, escape penalties only by an apology of the most abject and 
humiliating kind. 

The history of this procedure has recently been investigated by 
a distinguished lawyer who was himself a high official of the 
courts.® It is significant that Sir John Fox declares the present 
English procedure for constructive contempt to be an innovation 
of the eighteenth century without sanction in earlier history. It 
appears, in fact, to be a Star Chamber procedure transferred to 
the ordinary courts at a time when, under the dubious leadership 
of Wilkes, public opinion was emerging into English history be- 
fore an aloof and astonished aristocracy.*° It appears, moreover, 
at a time when the judges were still fighting to retain the right to 
judge the facts, as well as the law of libel; and by the time that 
Fox’s Libel Act * had become a settled part of the legal tradition, 
this dubious procedure had passed insensibly into the law.’* Pro- 
tests against it, indeed, there were, one at least from the most 
eminent legal scholar of his time, Francis Hargrave; ** and the 
regrettable insistence of the House of Commons upon a similar 


® Fox, THe History or Contempt or Court (1927). I cannot too fully 
acknowledge my debt to this admirable book. 

10 Fox, op. cit. supra note 9, at 5-15. 

11 (1792) 32 Geo. III, c. 60. 

12 Fox, op. cit. supra note 9, at 16-33. 

18 ; HArGRAvE, COLLECTANEA JuRIDICA (1791) 16; 2 ibid. 204, cited in Fox, 
op. cit. supra note 9, at 41. 
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procedure in Burdett’s Case ** led to a noble attack upon its un- 
derlying principle from Sir Samuel Romilly.*° 

Sir John Fox has shown how ill rooted historically is the present 
procedure in constructive contempts; but it has probably become 
too well rooted in judicial practice for other than legislative action 
to abolish its anomalies. How dubious a procedure it is, is evident 
enough from the remarks applied to it by judges even at the mo- 
ment of its use. “ It is a jurisdiction,” said Chief Justice Russell,** 
“to be exercised with scrupulous care, to be exercised only when 
the case is clear and beyond reasonable doubt,” and he insists that 
the law ought not to be “ astute ” in this class of case. Mr. Justice 
Stephen went even further and urged that it “ought to be used 
as seldom as possible, and almost entirely with reference to the in- 
terests of justice.”*’ The Privy Council have gone even further 
still, and in the well known case of McLeod v. St. Aubyn,** Lord 
Morris, on behalf of the court, said emphatically that the pro- 
cedure was “ obsolete.” 

There has, moreover, been parliamentary protest against its 
character. On five occasions bills have been introduced into the 
House of Commons or the House of Lords for its abolition;*® and 
only pressure of business or a change of administration have pre- 
vented their passage. Eminent legal figures, Lord Bramwell,”° for 
instance, and Mr. Birrell,”* have emphasized the unhappy nature 
of the method; and no resolution or bill of this kind has ever 
been opposed in Parliament. In 1906 and 1908, indeed, two reso- 
lutions condemning the procedure were carried, one unanimously, 
in the House of Commons.” It is significant that from 1900 until 
1928 no case of this type has been before the courts. 

A recent decision,”* however, makes it clear that the procedure 


14 8 How. St. Tr. 14 (1680). 
15 2 Romitty, Memoirs (1841) 32, 101. See 16 Hans. Des. (1st ser. 1810) 
484. 

16 Queen v. Gray, [1900] 2 Q. B. 36, 41. 

17 Dallas v. Ledger, 4 T. L. R. 432, 434 (1888). 

18 [1899] A. C. 540, 551. 20 277 Hans. Des. (3d ser. 1883) 1615. 

19 1883, 1892, 1894, 1896, 1908. 21 325 Hans. Des. (4th ser. 1903) 1419. 

22 April 4, 1906, 155 Hans. Des. (4th ser. 1906) 579-611; Mar. 10, 1908, 185 
Hans. Des. (4th ser. 1908) 1394-1431. 

23 Rex v. Editor of the New Statesman. Ex parte the Director of Public 
Prosecutions, 44 T. L. R. 301 (1928). See the verbatim report published in a 
supplement to 30 New STATESMAN, Feb. 18, 1928, No. 773. 
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is, so far from being dead, not less likely to be used than in the 
past. It is, therefore, worth while to examine the limits within 
which the judiciary ought to be criticized and, further, the method 
by which unjustifiable attacks should be punished. Insofar as it 
is possible to follow the somewhat vague reasoning of Lord Chief 
Justice Hewart in Rex v. Editor of the New Statesman, he and 
his colleagues seemed to feel that the procedure may be justifiably 
applied in two classes of cases: (1) where the judicial impartiality 
of a particular judge is called into question, and (2) where words 
are used which tend to undermine public confidence in the judi- 
ciary as a whole. For the court, it appears, the “ gravamen ” of 
these cases is “ that by tending to lower his (the judge’s) author- 
ity, it does tend to interfere with the due administration of 


justice.” *° 


Quite clearly, so simple a dismissal of the issue cannot be re- 
garded as satisfactory. Let us take each of the classes of cases 
separately. The procedure, it is argued, is justifiable when an at- 
tack is made upon the impartiality of a particular judge. But it is 
clear enough that there are cases in which such a charge should be 
made without any penalty of any kind. No one who examines the 
conduct of the court in the treason trials of 1794 can but feel that 
in those cases the judges were incapable of impartiality; nor, to 
take certain American instances, would it be difficult to draw up 
an indictment against the impartiality of certain American judges 
in Espionage Act cases during the war period.** To.argue that the 
expression, even the strong expression, of such doubts is an “ in- 
terference with the course of justice’ because the result is to un- 
dermine public confidence in the judiciary is to forget that public 
confidence is undermined not so much by the comment, as by the 
habit which led to the comment; and the position is only made 
- worse by the procedure which must be employed. Were a news- 
paper to say that a liberal candidate could not have hoped for an 
impartial hearing from Mr. Justice Grantham in an election peti- 


24 Supra note 23. 
25 390 New STATESMAN, Feb. 18, 1928, supplement p. viii. The report in 44 
T. L. R. at 303, reads: “ The gravamen of the offence was that by lowering his 
authority it interfered with the perforinance of his official duties.” 

26 Cf. the citations passim in CHAFEE, FREEDOM OF SPEECH (1920), and NELLEs, 


Espionace Act Cases (1918). 
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tion, it would have said no more than the strict truth; it would also 
have been well within the ambit of the court’s decision in Rex v. 
Editor of the New Statesman. Yet, what would have undermined 
the confidence of the public would not have been the comment of 
the editor, but the habits of Mr. Justice Grantham. 

It is, moreover, easy to imagine a series of cases in which the 
impartiality of particular judges might well be open to doubt. It 
would not be easy to have confidence in the conduct of a birth 
control trial by a Roman Catholic judge. It would be clearly un- 
fitting for an attorney general responsible for the Trade Disputes 
Act of 1927 to preside over a case in which its interpretation 
was involved; for he has been committed during its debate in 
parliament to an attitude of mind to which he is necessarily a pris- 
oner in any subsequent proceedings. It may even be suggested 
that a judge who has attacked communism in public is unsuited to 
the trial, even more, to the sentence of communists charged, say, 
with a violation of the Seditious and Blasphemous Libels Act.” 
On any one of these situations, strong comment could justifiably 
be made in the interest of the standing of the courts themselves; 
yet, on the theory of Rex v. Editor of the New Statesman, the com- 
mentator is guilty of constructive contempt and lies in the mercy 
of the very court he may be seeking by his criticism to protect. 

Even worse is the position when we pass from contempt of a 
particular judge to criticism of the judiciary as a whole. Here, 
upon the very threshold, we are met by the position that, to the 
communist, a fair trial from the judiciary of a capitalist state is 
a priori impossible; it is an opinion sincerely held, and, at the 
least, arguable; but it is, clearly enough, constructive contempt. 
Or take the attitude of the court in labor cases. An ex-attorney 
general of England has said that the courts are prejudiced in labor 
cases.” Mr. Winston Churchill has said the same thing; * and 
so eminent a legal scholar as Professor Geldart has insisted upon 
this thesis with great emphasis.** Yet no one has ever suggested 


that their observations ought to be followed by proceedings for 


27 (1927) 17 & 18 Geo. V, c. 22. 

28 (1820) 60 Geo. III, c. 8. 

29 154 Hans. Des. (4th ser. 1906) 1298. 

80 26 Hans. Des. (5th ser. 1911) 1022. 

31 GELDART, PREsENT LAw OF TRADE DIsPUTES (1914) 44. 
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contempt. The whole underlying note of the campaign against 
the Trade Disputes Act of 1927 * was the insistence of its op- 
ponents that the courts were unfitted by the natural bias of their 
members for the resolution of the problems it would involve; ** yet 
no single prosecution for contempt has followed. Nothing, in- 
deed, would have been gained by pretending that a widespread 
suspicion of judicial impartiality is not characteristic of the trade 
unions both in England and America; and prosecution for con- 
tempt, so far from removing the suspicion, would only have con- 
firmed it. 

It is not, it must be remembered, as though the judges are not 
possessed of ample protection outside the procedure with which 
we are here concerned. They have the ordinary machinery of the 
law of libel at their disposal; they have, as a collective safeguard, 
the very ample aid of the Seditious and Blasphemous Libels Act; 
and the attorney general can always proceed upon their behalf 
— as before Almon’s ** case seems to have been the general rule — 
by means of information. If it is true, as was said by Lord Justice 
Cotton,** that “ unless the thing done is of such a nature as to re- 
quire the arbitrary and summary interference of the Court in 
order to enable justice to be duly and properly administered,” 
then the alternative machinery in existence fulfils all the purposes 
a reasonable man could desire. | , 

We can, indeed, go further. Once the machinery implied in 
Almon’s case is invoked, it is almost impossible for a prosecution 
to fail. For that would be tantamount to a statement by the 
court that the accusations complained of were reasonably made; 
and this, clearly, would render impossible the position of the par- 
ticular judge concerned. Obviously a procedure is unsatisfactory 
in which there is little hope that the prosecution may fail. Nor is 
it right to omit the fact that the association of the attorney gen- 
eral with the case lends it, as a rule, an importance which may go 

far beyond the actual facts involved in it; for the almost inevitable 
assumption therein is of a specially serious prima facie case 


82 Supra note 27. 
83 See the Report of a Special Conference of Trade Union Executives, supra 
note 8, and the file of the British WorKER (1926) Nos. 1-10. 

84 Rex v. Almon, Wilm. 243 (1765). 
35 Hunt v. Clarke, 58 L. J. Q. B. (w..s.) 490, 493 (1889). 
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against the accused because the chief law officer of the crown has 
chosen to take part in the proceedings. In short, the judges are, 
in cases of this kind, asked to protect themselves, either as indi- 
viduals, or as a body, against the rare occasions in which their 
fitness is called into question. They do so under a procedure 
which prevents any defendant from doing himself justice. Every 
safeguard of an ordinary trial is suspended; and there is no means 
at hand for the correction of error. It is difficult to see upon what 
possible basis such a method of trial can result in justice. 

The classic American experience in this regard is worth recall- 
ing.** Judge Peck issued an attachment for contempt against an 
attorney practising in his court for having published in a news- 
paper a letter deemed by the judge a libel upon him in his judi- 
cial capacity. The attorney was sentenced by the judge to a 
day’s imprisonment and eighteen months’ suspension from prac- 
tice in that court. Judge Peck was immediately impeached; and 
though he was acquitted by a single vote,*’ his attempt to apply 
the doctrine in Almon’s case to the federal courts was immediately 
prohibited by a statute ** which broadly sought to abolish con- 
structive contempt of the English kind.*® Nor is it insignificant 
that in Cooke v. United States,*° Chief Justice Taft has laid it 
down that the commission of an alleged contempt in the presence, 
but not the actual view, of the Court, shall not be followed by the 
summary mode of process applicable to contempts committed in 
open court. The accused is to have reasonable opportunity to 
prepare his case; if he so desires, he may have the assistance of 
counsel; and he is permitted to call witnesses either in total dis- 
proof or partial mitigation of his alleged offense. In Ex Parte 
Grossman,** moreover, the noteworthy decision was reached that 
the pardoning power of the executive extends to this class of case. 
While it is true that some of the state courts follow the English 


36 Cf. Fox, op. cit. supra note 9, at 202-26; Frankfurter and Landis, Power of 
Congress over Procedure in Criminal Contempts (1924) 37 Harv. L. Rev. 1o10, 
1024 et seq. 

87 Frankfurter and Landis, supra note 36, at 1027. 

88 4 Stat. 487 (1831). See Ex parte Robinson, 19 Wall. 505 (U.S. 1873). 

89 But see Toledo Newspaper Co. v. United States, 247 U. S. 402, 418 (1918) ; 
Frankfurter and Landis, supra note 36, at 1029-38. 

40 267 U.S. 517, 532 (1925). 

41 267 U. S. 87 (1925). 
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doctrine — several go so far as to hold contrary legislation uncon- 
stitutional **— their reasons, as Sir John Fox has shown, are 
grounded in a too confident acceptance of Mr. Justice Wilmot’s 
historical inaccuracies.* 

What appears to be required is a fourfold change. It is desir- 
able, in the first place, to abolish completely procedure by attach- 
ment. It places both judge and accused in an impossible position. 
The former is at once a combination of prosecutor, jury, and court, 
while the latter is given no adequate opportunity of self-defense. 
The trial, secondly, should be in the form of an ordinary process 
for libel. The accused should be entitled to all the usual advan- 
tages (and dangers) inherent in trial by jury. The onus of pro- 
nouncing a verdict should be upon an independent body of per- 
sons. There is no danger to the prestige of the courts in such a 
change. So long as judges are honorable men, their fellow citizens 
will have an equal interest with themselves in maintaining their 
dignity; and where punishment is desirable, the decision that this 
is the case will be far more convincing from the independence of 
its source than where it emanates from those against whom the 
attack may have been made. The penalties, thirdly, should be 
made definite, and provision should be made for a right of appeal. 
The present system is unfair to all parties, especially upon the 
first head; for it is an elementary principle of penal law that the 
ultimate limits of punishment would not be a matter of judicial 
determination. The need for an appeal is born of the obvious 
possibility that here, as elsewhere, there may be misdirection of 
the jury. There should, finally, be a right in the executive to 
pardon. A single case will suffice to prove the necessity for such 
a provision.** During the Irish land troubles of the last century, 
the empanelled special juries were almost as invariably Protestant 
as the prisoners were almost equally invariably Roman Catholic. 
One Delany, a juror, protested against the deliberate exclusion of 

Roman Catholics from the panel of special jurors and was at once 
fined for contempt of court. Such a decision is clearly undesir- 
able. Equity, trial by jury alone would not necessarily provide 


42 Carter v. Commonwealth, 96 Va. 791, 32 S. E. 780 (1899); State ex inf. 
Crow v. Shepherd, 177 Mo. 205, 76 S. W. 79 (1903). 
43 See Fox, op. cit. supra note 9, at 226n; (1924) 37 Harv. L. REV. 1010, 1042. 
44 155 Hans. Des. (4th ser. 1906) 582, 
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a safeguard against such a result. It is therefore essential to have 
a reserve authority outside which can, where desirable, undo the 
possible mischiefs of human prejudice.*° 

In changes such as these, there is nothing likely in any way to 
undermine the necessary prestige of the judges; and the history of 
procedure before Almon’s case in England does not suggest that 
information, as distinct from attachment, is likely to multiply of- 
fenses of this kind. It may, indeed, be argued that the number of 
cases of constructive contempt in the last half century is proof 
both of the high reputation which the English courts enjoy, and 
the consequent infrequency with which it has been necessary 
drastically to comment upon them. Nor has any case in the rec- 
ord been such that, where punishment was desirable, it would have 
proved impossible to obtain a conviction from a jury. 

It is unnecessary here generally to argue the case for a wide 
freedom to criticize in a democratic state. Its corollary is the 
clear inference, insisted upon by Mr. Justice Holmes in a classic 
opinion,** that the boundaries to the expression of opinion ought 
only to be set by the imminent danger of public disorder. Against 
such a canon the present English procedure seriously offends. 
While the privilege of Parliament would leave its members free to 
speak strongly upon matters concerning the judiciary, all other . 
persons who, even from the highest motives, may choose to criti- 
cize the courts, find the scales heavily weighted against them. 
For, as has been argued, there is an inevitable corporate interest 
in the judiciary which makes it difficult for them to act independ- 
ently and impartially in cases of this kind. 

It may be said, of course, that the very rarity of this type of 
case is proof that the power will not be abused. But to such an 
argument there are at least two answers. When, in the first place, 
there are proceedings by attachment for constructive contempt, 
the defendant is in fact deprived of all real opportunity to defend 
himself adequately; and, secondly, no one can read the accounts 
of actual cases without the sense that, as Blackstone himself ad- 
mitted,*’ the procedure is wholly alien from the genius of the com- 


45 Compare Birrell’s proposals in Parliament in 1905. 107 Hans. Des. (4th 


ser. 1906) 107, 193. 
46 Abrams v. United States, 250 U. S. 616 (1919). 
47 4 BL. Comm. 287. 
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mon law. The essential fact is that judges in these cases tend to 
take a very high view of their prerogative; ard that they cherish 
the power implied in the procedure seems to be shown by the in- 
sistence, already remarked upon, of certain state courts in Amer- 
ica that legislation which seeks to abolish it is unconstitutional. 

Nor is it a valid argument that the power to punish in this way 
for contempt is inherent in the Houses of Parliament. Most cases 
in which that power has been used display every unsatisfactory 
feature of the proceedings in an ordinary court of law; and it is 
reasonably clear that public life would be impossible in England 
if Parliament sought to vindicate its reputation from every con- 
temptuous attack made upon it. Nor should it be forgotten that 
one of the greatest of modern authorities upon the privileges of 
Parliament has expressly put on record his dissatisfaction with the 
existing method of vindicating, where required, its reputation 
from attack.** That, too, was the view of Sir Samuel Romilly. 
“The power of commitment for censuring past proceedings,” he 
said in the debate on Burdeti’s Case,*° “. . . was in contradic- 
tion to the most sacred and important principles of positive law. 
It confounded in the same tribunal the discordant characters of 
party, accuser, and judge. It deprived the accused of that which 
every legal jurisdiction secured to him, the power of being heard 
in his own defence.” °° 

One final remark may be made. The dubious character of 
Chief Justice Wilmot’s opinion has been demonstrated by Sir 
John Fox; and it has been severely criticized by judges upon other 
occasions. Nevertheless, the main weight of judicial opinion is 
probably on its side. Yet when the substance of the doctrine has 
been discussed in Parliament, it has found few either able or will- 
ing to defend it. Every bill which has sought to change the law 
has been supported by eminent legal names. It was resoundingly 
condemned by Lord Selborne; Lord Fitzgerald, with the warm 
support of Lord Bramwell, spoke of it as “ exceedingly objection- 
able . . . uncertain, undefined, and dependent upon capricious 
discretion.” ** Those who apply it have never sought a defense 


48 May, PARLIAMENTARY PRACTICE (12th ed. 1917) 138. 
49 Supra note 14. 

50 16 Hans. Des. (1st ser. 1810) 480-84. 

51 277 Hans. Des. (3d ser. 1883) 1611 et seq. 
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other than its supposed basis in historic fact, or its supposed 
necessity for the adequate functioning of the courts. The first 
has now been shown to be baseless; the second has been denied 
by everyone who has examined the assumptions involved in that 
view. Indeed, it is unnecessary to maintain these contentions 
before lawyers trained in the traditions of the common law. A 
procedure stands self-condemned when it applies methods and 
ideas against which the whole of Anglo-American constitutional 
history has been a considered and masterly protest. 


Harold J. Laski. 
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tional Bank v. Bear... The holder of a partnership note, indorsed per- 
sonally by the partner, secured a judgment lien on the property of a 
partner within four months of the adjudication in bankruptcy of the 
partnership but more than four months before the adjudication of the 
partners individually. The Court held that under the Bankruptcy Act ” 
an adjudication of the partnership did not involve an adjudication of 
the partners; * thus, the lien* acquired against the bankrupt partner 
could not be set aside.® In an earlier lower court decision, it had been 
decided that a mortgage covering individual assets, which had been 
given to a partnership creditor, would be avoided by the partnership 
adjudication.® 

It is settled in the federal circuit courts’ that a partner may be re- 
quired to file a schedule of his individual assets and liabilities and that 
these assets may be administered in the partnership bankruptcy even 
though the partner is not bankrupt. This mode of administration seems 
authorized by § 5 of the Bankruptcy Act; * for although this section 


1 48 Sup. Ct. 252 (U.S. 1928). 

2 30 Stat. 547, §5(a) (1898), 11 U.S.C. A. (1927) § 23(a). This section pro- 
vides that “ A partnership during the continuation of the partnership business, or 
after its dissolution and before the final settlement thereof may be adjudged a 
bankrupt.” 

3 This is in accord with nearly all the cases in the lower federal courts. Thus, 
one partner may be exempt from involuntary proceedings because of insanity or 
infancy, or because he is a farmer. Dickas v. Barnes, 140 Fed. 849 (C. C. A. 6th, 
1905); Jennings v. Stannus, 191 Fed. 347 (C. C. A. oth, 1911); Jn re Stein, 127 
Fed. 547 (C. C. A. 7th, 1904). Cf. In re Meyer, 98 Fed. 976 (C. C. A. 2d, 1899). 

Conversely an adjudication of all the partners is not an adjudication of the 
partnership. In re Mercur, 122 Fed. 384 (C. C. A. 2d, 1903). 

4 Sections 67(c) and 67(f) of the Bankruptcy Act are applicable. 30 Star. 564 
(1898), 11 U.S. C. A. (1927) $§ 107(c), 107(f). Sec. 67(c) provides that: “ A lien 
created by or obtained in or pursuant to any suit .. . which was begun against a 
person within four months before the filing of a petition in bankruptcy by or 
against such person shall be dissolved by the adjudication of such person to be a 
bankrupt if (1) it appears that said lien was obtained and permitted while the 
defendant was insolvent and that its existence and enforcement will work a prefer- 
ence... .” (Italics ours.) The provision in § 67(f) concerning levies, judgments, 
and attachments is similar. 

5 Accord: In re Lehigh Co., 101 Fed. 216 (W. D. Pa. 1900). Conversely a 
preference to a firm creditor given on firm assets is not avoided by an adjudication 
of the partner alone. In re Sanderlin, 109 Fed. 857 (E. D. N. C. 1901) ; Am. Steel 
& Wire Co. v. Coover, 27 Okla. 131, 111 Pac. 217 (1910). 

6 Fort Pitt Coal and Coke Co. v. Diser, 239 Fed. 443 (C. C. A. 6th, 1917). Cf. 
In re Frazer, 221 Fed. 83 (W.D.N. Y. 1915). But cf. Mills v. Fisher, 159 Fed. 897 
(C. C. A. 6th, 1908) (payment of a firm creditor by partner and of his assets not an 
act of bankruptcy of partnership because not a preference and not made out of 
firm assets). 

In In re Jones, 100 Fed. 781 (E. D. Mo. 1900), an individual creditor was given 
a firm indorsement two months before firm bankruptcy. This was set aside as a 
preference, though it seems more like a fraudulent conveyance. 

7 Dickas v. Barnes, supra note 3; Im re Sugar Valley Gin Co., 292 Fed. 508 
(N. D. Ga. 1923) ; Armstrong v. Fishe=, 224 Fed. 97 (C. C. A. 8th, 1915). It is not 
clear whether the Supreme Court has directly decided this question. See Francis 
v. McNeal, 228 U.S. 605 (1913). In this case the court assumed that the partner 
had consented to filing a schedule and so could not complain. The reasoning of the 
case, however, would render consent immaterial, and the lower courts treat it as an 
authority for their procedure. 

8 30 Srat. 547, § 5 (1808), 1x U.S. C. A. (1927) § 23. This section provides: 
“(c) The court of bankruptcy which has jurisdiction of one of the partners may 
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provides for a separate adjudication of the partnership, it allows the 
court to administer both individual and firm estates, each being ap- 
plied first to its own debts and any surplus to the other. 

The theory of the act, however, is not clear. It may be interpreted 
as treating the partnership as an entity, to which each partner owes the 
duty of making up the deficit of its debts.* Although this view standing 
alone would allow merely a suit against the partner, the act in the inter- 
ests of convenient administration, following the old equity rules, permits 
direct action on his assets. But the more prevalent view,*° with respect 
to this phase of bankruptcy, is that the partnership is no more than the 
aggregate of its partners, its debts are merely the obligations of the 
individuals, its property, the assets out of which the debts may be satis- 
fied. Some of this property is held jointly, some individually, but all is 
a partnership asset to the extent of its liability for partnership debts. 
Furthermore, it might be said that the provisions of the act allowing a 
separate partnership adjudication are designed merely to avoid the in- 
justice of holding the partnership exempt because of the personal ex- 
emption of a partner. 

If the Supreme Court in the principal case adopted the entity view, 
it would seem immaterial whether the lien on the individual estate is 
acquired by a firm or individual creditor or whether the individual estate 
would yield a surplus for firm creditors. The Bankruptcy Act ** in- 
validates liens when acquired by suit or attachment against the bank- 
rupt or on his property. Thus under this theory the adjudication of 
the partnership could in no case avoid a lien on the individual estate, 
the connection between the estates being one of merely administrative 
convenience. But if the assets of the partner, available to pay firm 
debts, are partnership assets, a lien diminishing the surplus available to 
firm creditors is a lien on the bankrupt partnership’s property.** More- 
over if the partnership is merely the sum of its partners, a suit or judg- 


have jurisdiction of all the partners and of the administration of the partnership 
and individual property. .. . 

“(f) The net proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual estate of 
each partner to the payment of his individual debts. Should any surplus remain 
of the property of any partner after paying his individual debts, such surplus shall 
be added to the partnership assets and be applied to the payment of the partner- 
ship debts. . . .” 

® See Dickas v. Barnes, supra note 3, at 851. 

10 See Francis v. McNeal, 228 U.S. 695, 7or (1913); Jn re Sugar Valley Gin 
Co., supra note 7, at 509. In In re Fuller, 9 F.(2d) 553 (C. C. A. 2d, 1925), a part- 
nership of A, B, and C, the last a secret partner, had been adjudicated on the suppo- 
sition of it being a firm of A and B. An order joining C nunc pro tunc as partner, 
though four months after the firm adjudication, was allowed, the court saying, 

. this is no more than an effort to bring into administration newly discovered 
firm assets. ” 9 F.(2d) at 554. See (1926) 39 Harv. L. Rev. 1095. 

In Lurie v. United States, 20 F.(2d) 589 (C. C. A. 6th, 1927), an indictment for 
receiving property from a bankrupt where the partnership alone was adjudicated, 
was sustained though the property received was from a partner’s individual estate. 

11 See note 4, supra. 

12 See cases cited in note 6, supra. Thus, if individual assets are $10,000, and 
the individual debts are $10,000 or more, a lien on individual assets acquired by a 
partnership creditor does not prejudice other partnership creditors. But if the 
debts are anything under $10,000 such lien is prejudicial. The partner’s estate 
should be looked at four months prior to firm bankruptcy to determine “ surplus.” 
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ment against the partnership can mean nothing more than that it covers 
a firm debt and is payable out of partnership assets. In such a case, it 
is immaterial whether the suit is against the partners jointly or individu- 
ally. It may be significant that the court in the Liberty Bank case re- 
marked that not only was the quarrel restricted to individual creditors 
but that there was no surplus for firm creditors.** 

It may seem difficult to reconcile this view with lower court deci- 
sions ** holding that a creditor of the partnership, holding security from 
the individual estate, is not a secured creditor of the bankrupt partner- 
ship in the sense that he is forbidden to prove his full claim against the 
partnership assets. However, his position is analogous to that of a 
creditor on a partnership note with a partner’s indorsement. The firm 
obligation has already rendered the partner individually liable. Yet 
it is said that the endorsement makes the holder an individual creditor 
in the sense that he may share pari passu with other individual creditors, 
if the personal estate is administered.‘° Thus, the indorsement operates 
simply as a security: both or neither should create the rights of an indi- 
vidual creditor. 

If the surplus of the partner’s estate is considered as partnership as- 
sets, it would seem compulsory for the trustee to administer it.** Yet 
convenience of both creditors and partners may demand that the indi- 
vidual estates be kept out of administration. The act may be inter-. 
preted *’ as allowing this result with the consent of the creditors and 
partners. After the surplus has been ascertained, if possible without 
liquidation of the individual estate, the remainder should be turned back 


13 48 Sup. Ct. at 253. 

14 Jn re Mertens, 144 Fed. 818 (C. C. A. 2d, 1906). The Bankruptcy Act al- 
lows only a secured creditor of the bankrupt to prove the difference between the 
debt and the amount realized on the security. 30 Strat. 560, §57(h) (1808), 11 
U.S. C. A. (1927) § 93(h). 

15 Mitchell v. Hampel, 48 Sup. Ct. 308 (U. S. 1928). Cf. Myers v. Internat. 
Trust Co., 273 U.S. 380 (1927). 

16 30 STaT. 557, $47a(2) (1898), 11 U.S.C. A. (1927) $75, provides: “ Trus- 
tees shall . . . collect and reduce to money the property of the estates for which 
they are trustee.” 

17 The court in Jn re Sugar Valley Gin Co., supra note 7, seems to have consid- 
ered the administration of “surplus” as compulsory. It appears, however, from 
occasional cases that “surplus” is not always administered. Horner v. Hammer, 
249 Fed. 134 (C. C. A. 4th, 1918) ; Bloyd v. Williams-Echols Dry Goods Co., 167 
Ark. 644, 268 S. W. 618 (1925). 

The question arises where the effect of a partnership discharge on individual 
liability for firm debts is in question. Since according to the analysis of the text 
the partnership is merely the partners in relation to firm debts, discharge of the 
partnership should discharge partners if they have brought in the “surplus.” 
Armstrong v. Norris, 247 Fed. 253 (C. C. A. 8th, 1917). See Francis v. McNeal, 228 
U. S. 695, 701 (1913). Some courts have reached the same result, on the ground 
that withholding the surplus is similar to a concealment of assets which must be 
brought to the court’s attention in the proceeding for the discharge. Abbott v. 
Anderson, 265 Ill. 285, 106 N. E. 782 (1914) ; Nashville Saddlery Co. v. Green, 127 
Miss. 98, 89 So. 816 (1921). Contra: Horner v. Hammer, supra; Carlee v. Hamm, 
160 Ark. 483, 254 S. W. 818 (1922). This result is logically in accord with the 
text, but ignores the possible advantage of not administering individual assets 
where the partners consent. If this course is pursued, however, the partners gain 
no advantage from the bankruptcy for they really get no discharge, debts being 
discharged only pro tanto. Thus it should not be done without their consent. See 
(1924) 37 Harv. L. Rev. 614. 


—— 


| 
i 


1048 HARVARD LAW REVIEW 

to the non-bankrupt partner rather than for distribution to his credi- 
tors.'° The liability to have his assets drawn into the partnership bank- 
ruptcy which the Act imposes on him, should be construed narrowly to 
give the personal exemption whatever force possible.*® 


SEPARATION OF CAUSES IN REMOVAL PROCEEDINGS. — An exceed- 
ingly complex and confused body of law has grown up concerning the 
problem of when and how far § 28 of the Judicial Code* operates to 
divide a particular suit between federal and state courts. Under the 
first removal statute,’ the separable controversy alone could be taken 
to the federal court, leaving the residue of the action in the state court.® 
But this practice resulted in “much confusion and embarrassment, as 
well as increase in the cost of litigation.” * Hence an Act of 1875,° 
which substantially became § 28 of the Judicial Code,*® was construed by 
the Supreme Court to provide that if there was a separable controversy 
in the suit, removal of part necessitated the removal of the whole.’ A 
doctrine has grown up ® in the lower federal courts, however, that where 
a controversy is so far distinct from those with which it is joined that it 
becomes “separate” rather than “separable,” then it is without the 
purview of the statute.® 


18 The courts have not decided the question. See Dickas v. Barnes, supra note 
3, at 851; Im re Sugar Valley Gin Co., supra note 7, at 509. 

19 Professor Brannan thought the rule allowing the partner’s estate to be drawn 
into administration violated the partner’s exemption if a farmer, or if he had com- 
mitted no act of bankruptcy. Brannan, Separate Estates of Non-Bankrupt Part- 
ners (1907) 20 Harv. L. Rev. 589. But the act itself imposes the liability and to 
that extent modifies the exemption. Jn re Sugar Valley Gin Co., supra note 7. 

1 36 Stat. 1094 (1911), 28 U.S. C. A. (1927) $71. The removal of separable 
controversies involving federal questions raises somewhat different problems. See 
Pacific Railroad Removal Cases, 115 U. S. 1 (1884); State Improvement-Develop- 
ment Co. v. Leininger, 226 Fed. 884 (N. D. Cal. 1914). 

2 14 Stat. 306 (1866). This was supplemented by an act allowing removal 
of a part for local prejudice. 14 Strat. 558 (1867). 

3 Thus where a resident of state A joins in the same suit a maker of a note who 
is likewise a resident of state A and a surety who is a resident of state B, the 
liability of the surety, being on a separate contract, may be decided independently, 
and therefore is a separable controversy. Since the parties to the controversy are 
residents of different states, the surety could under the Act of 1866 remove to the 
federal court, leaving the maker in the state court. 

Joinder is sometimes under common law rules. See Atlantic & V. Fertilizing Co. 
v. Carter, 88 Fed. 707 (C. C. E. D. Va. 1882). More often it.is under state prac- 
tice acts. See Young v. Southern Pac. Co., 15 F.(2d) 280 (C. C. A. 2d, 1926). 

4 See Barney v. Latham, 103 U. S. 205, 213 (1880). 5 18 Stat. 470 (1875). 

6 The Act of 1875 allowed either plaintiff or defendant to remove. This highly 
illogical practice was later amended so as to give the privilege of removal only to 
the defendant. 24 Srat. 552 (1887), corrected in 25 Strat. 433 (1888). 

7 Barney v. Latham, 103 U. S. 205, 213 (1880) ; Brooks v. Clark, 119 U.S. 502 
(1886) ; Connell v. Smiley, 156 U. S. 335 (1895). The Supreme Court has just 
reversed a decision which overlooked this requirement. City of Gainesville v. 
Brown-Crummer Inv. Co., U. S. Sup. Ct., decided May 14, 1928, rev’g 20 F.(2d) 
497 (C. C. A. sth, 1927). 2 

8 The doctrine had its origin in a suit involving condemnation proceedings 
against different landowners. The non-resident defendants were allowed to split 
off the proceedings against themselves. City of Chicago v. Hutchinson, 15 Fed. 
129 (C. C. N. D. Ill. 1882). 
® By hypothesis, a controversy is separable only if it can be decided without 
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Those courts which make the distinction have reached widely diver- 
gent results in its application. One court took the extravagant position 
that since the statute permits the removal only of “ separable ” con- 
troversies, the whole suit must remain in the state court.1° Others have 
held that only the separate controversy can be removed." Still another 
view is that the whole suit may be removed unless there is timely objec- 
tion, in which case all but the “separate” controversy must be re- 
manded to the state court.’? Neither the language of the Code nor its 
history justify making any such distinctions. Furthermore, there seem 
to be no constitutional objections to the absolute doctrine. If the causes 
are properly joined under common law rules, Congress may clearly 
authorize the removal of an entire suit containing “ separate” con- 
troversies, one or more of which would not have been within the juris- 
diction of the federal courts if sued on independently.’* If the causes 
are joined under a state practice act, the latter will ordinarily enlarge 
the federal jurisdiction.‘* But even if the statute diminishes the extent 
of such jurisdiction,’® it probably is valid if not discriminatory.‘ It 
seems best that this judge-made distinction between separate and 


reference to other controversies with which it was joined. Hence it-is not at all 
clear where the line exists between “ separable ” and “separate.” This very uncer- 
tainty is a powerful argument against making the distinction. Thus, in Tullar & 
Tullar v. Ill. Cent. R. R., 213 Fed. 280 (N. D. Iowa 1914), the following causes 
properly joined were held to be separate controversies: one cause for overcharge 
by carrier, and another for shrinkage in value due to delayed transportation. 

10 Tullar & Tullar v. Ill. Cent. R. R., supra note 9. 

11 In re Stutsman County, 88 Fed. 337 (C. C. N. D. N. D. 1898) ; Deepwater Ry. 
v. Western Pocahontas C. & L.-Co., 152 Fed. 824 (C. C. S. D. W. Va. 1907) ; State 
v. American Surety Co., 218 Fed. 678 (D. Idaho, 1914); Lucania Société, etc. v. 
U. S. Shipping Board, etc. Corp., 15 F.(2d) 568 (S. D. N. Y. 1923); Stuart v. 
Colorado Eastern R. R., 61 Colo. 58, 156 Pac. 152 (1916). 

12 Hamilton v. Empire Gas & Fuel Co., 297 Fed. 422 (C. C. A. 8th, 1924), cer- 
tiorari denied, 266 U. S. 607 (1924). 

13 See Removal Cases, 100 U. S. 457, 479 (1879). The constitutionality of 
allowing removal of the whole suit because of a separable controversy, though 
never litigated, has so long been tacitly accepted that it is no longer open to ques- 
tion. See cases supra note 7. And the difference, if any, between “ separable ” and 
“ separate ” is certainly not one of constitutional law. 

14 Under the Conformity Act, the state statutes may permit joinder in the 
federal court of the various causes which could be joined in the state court. United 
Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922). See 17 Srar. 197 
(1872), 28 U.S. C. A. (1928) § 724. 

15 If a non-resident alien is made sole defendant he may remove to the federal 
courts. Wind River Lumber Co. v. Frankfort, etc. Ins. Co., 196 Fed. 340 (C. C. A. 
oth, 1912) ; Attleboro Mfg. Co. v. Frankfort, etc. Ins. Co., 202 Fed. 293 (D. Mass. 
1913). But where he is joined with other defendants he may not remove on the 
ground that his controversy is separable. King v. Cornell, 106 U.S. 395 (1882). 
Thus a state statute permitting joinder of causes of action which could not have 
joined at common law, one against an alien and one against a resident citizen, 
would prevent the possibility of the federal court’s taking jurisdiction over the 
cause against the alien. But separation has recently been allowed in such a case. 
Gutner v. Switzerland Ins. Co., etc., decided Mar. 14, 1928 (S. D. N. Y.). 

16 Compania Minera, etc. v. American Mining Co., 262 Fed. 183 (W. D. Tex. 
1920). Cf. Terral v. Burke Const. Co., 257 U.S. 529 (1922). 

State law may deprive the federal courts of jurisdiction by determining that 
a cause of action is joint rather than several. Chicago R. I. & P. R. R. v. Dowell, 
229 U.S. 102 (1912) ; Illinois Cent. R. R. v. Sheegog, 215 U. S. 308 (1909). 
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separable controversies, introducing further uncertainty and complex- 
ity into a subject already hopelessly confused, should be discarded.‘* 

A closely related problem arises when, after a suit has been removed 
because it involves a separable controversy, the federal court decides 
that the separable controversy is not one on which the court, sitting as 
a court of general jurisdiction, should grant relief.** If no separable 
controversy had been involved from the beginning,’® or if such has been 
compromised,”° then the residue must be remanded. But if the only 
reason for denying recovery depends on the subject matter of the one 
cause, it would seem the court may constitutionally grant relief on the 
others. In regard to the separable controversy the court has examined 
not merely its jurisdiction in a procedural sense, but also the substantive 
issues.2*_ And having properly taken jurisdiction on the merits of one 
controversy, it should be able to retain jurisdiction on the others.’ 
Furthermore, the statute offers no bar.”* 

If the separable controversy, which gave the federal court jurisdiction, 
is one in which the state court can give relief while the federal court 
cannot,”* the whole suit should be remanded, rather than the separable 


17 Lynch, v. Springfield Fire & Marine Ins. Co. 15 F.(2d) 725 (E. D. N. Y. 
1926); Hoge v. Canton Ins. Office, 103 Fed. 513 (C. C. D. Wash. 1900); Ivy 
River Land & Tirmber Co. v. American Ins. Co., 190 N. C. 801, 130 S. E. 864 (1926). 

Most of the cases making the distinction have been in the circuit and district 
courts. Only two circuit courts of appeal have adopted it, and the Supreme Court 
has never approved. Hence the matter is still open. And since the question is 
procedural, not substantive, even those courts which have accepted the doctrine 
may retract without prejudice to anyone. y 

18 Suppose, for example, that a resident of state A brings suit in the courts of 
A against a corporation of state B and its directors, who are all residents of A. 
The corporation removes to the federal courts on the ground that the controversy 
against it is separable. The federal court finds that the cause of action against the 
corporation (but not that against the directors) involves the latter’s internal affairs, 
and therefore that the court, sitting as a court of equity, ought not to grant relief. 

19 International & G. N. Ry. v. Hoyle, 149 Fed. 180 (C. C. A. 5th, 1906); 
Boykin v. Morris Fertilizer Co., 257 Fed. 827 (N. D. Ga. 1919). But subsequent 
change of citizenship after removal does not defeat jurisdiction. Lebensberger v. 
Scofield, 139 Fed. 380 (C. C. A. 6th, 1905). 

20 Texas Trans. Co. v. Seeligson, 122 U.S. 519 (1887) ; Torrence v. Shedd, 144 
U.S. 527 (1892). The authority of these decisions has been considerably weakened 
by a later decision inconsistent in principle. Kirby v. American Soda Fountain 
Co., 194 U. S. 141 (1904). And it may be that they are no longer law. See 
Jellison v. Krell Piano Co., 246 Fed. 509 (E. D. Ky. 1917); Kline v. Murray, 7 
F.(2d) 404 (D. Mont. 1925). 

21 Cf. Sovereign Camp, Woodmen of the World v. O'Neill, 266 U. S. 292 
onan Oliver Co. v. Mexico, 264 U.S. 440 (1924) ; Smith v. Apple, 264 U.S. 274 

1924). 

22 Similarly when a federal question has been raised but proves to be unneces- 
sary to the decision, the court may retain jurisdiction. Davis v. Wallace, 257 U. S. 
478 (1922) ; Siler v. L.& N. R. R., 213 U.S. 175 (1909). 

23 See Judicial Code $37, 36 Srar. 1098 (1911), 28 U. S. C. A. (1927) § 80. 
Probably “ jurisdiction ” in the statute refers only to jurisdiction as a federal court, 
not as a court of equity. If so, there is no applicable statutory provision. But even 
if the statute uses “ jurisdiction ” in the broader sense, the court is still free to act 
as it chooses. 

24 This would be true, e.g., if § 265 of the Judicial Code were applicable. 36 
Stat. 1162 (1911), 28 U.S. C. A. (1927) $379. See cases supra note 21. Cf. Bon- 
durant v. Watson, 103 U.S. 281 (1880) ; Wells Fargo Co. v. Taylor, 254 U.S. 175 


(1920). 
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controversy dismissed, leaving the plaintiff to start anew in the state 
court.2° And it would be anomalous to leave in the federal court only 
that part of the suit which originally was brought there incidentally.”® 
But if neither state nor federal courts can give relief for the separable 
controversy, then the treatment of the residue should become a matter 
of expediency and fairness. Adequacy of remedy in the state tribunal 
and the stage of the proceedings in the federal court should determine 
the solution.?* 

In both situations the net result is that splitting of suits should be 
avoided whenever possible.** If the federal court once has taken juris- 
diction on the merits, it should not be lightly given up. Finally, there 
should not be read into the statute fine-spun distinctions and complex 
exceptions which it does not contain. 


LIMITATION OF ACTIONS TO RECOVER MoNEy Parip UNDER Mis- 
TAKE. — The rule that the Statute of Limitations begins to run upon a 
cause of action at the time it accrues is one which has given rise to some 
difficulty in application. This is especially true of actions to enforce cer- 
tain quasi-contractual obligations,’ including that of refunding money 
paid under mistake. 

In this class of cases, the ground for legal relief ? was, originally, con- 
sidered an implied promise to pay that which ex aequo et bono was 
owing.* On this basis it might have been reasoned that since the con- 
science of the defendant could not be touched until notice to him of 
the mistake and demand of repayment, these would determine the ac- 
crual of the plaintiff’s cause of action.* But this rule would place it 


25 A dismissal leaves the plaintiff free to recommence in the state tribunal. 
Southern Ry. v. Miller, 217 U. S. 209 (1910). 
: 26 The reasoning of Barney v. Latham, supra note 4, would apply equally here. 

27 Where, because of Swift v. Tyson, the application of commercial law dif- 
fers in state and federal courts, justice might require remanding. See Swift v. 
Tyson, 16 Pet. 1 (U.S. 1842). 

But if evidence has been taken, and a fortiori if the federal court has proceeded 
to judgment, jurisdiction ordinarily should be retained. 

28 Where, however, the causes are misjoined under state practice, removal of a 
part only should be allowed. Iowa Lillooet Gold Min. Co. v. Bliss, 144 Fed. 446 
(C. C. N. D. Iowa 1906); Hough v. Société Electrique, etc., 231 Fed. 341 (S. D. 
N. Y. 1916). Again, if the separable controversy itself calls for equitable reme- 
dies available under statute only in the state court, then no part should be removed. 
Cf. Cates v. Allen, 149 U.S. 451 (1893) ; Peters v. Equitable Life Ins. Society, 149 
Fed. 290 (D. Mass. 1906). But cf. Finney v. Continental Bak. & Mill. Corp., 17 
F.(2d) 107 (D. Ind. 1927). And if the residue of the suit calls for such a remedy, 
if the whole suit were removed the residue must be dismissed, leaving the plaintiff 
to start anew in the state court. Hence it probably would be better to allow 
separation ab initio. 

1 See Ames, Lectures on Lecat History (1913) 149, 162; 2 PoTHIER, OEUVRES 
(3d ed. 1890) 43; Corbin, Quasi-Contractual Obligations (1912) 21 Yate L. J. 533. 

2 A remedy by the common law action of assumpsit seems first to have been 
allowed in Lady Cavendish v. Middleton, Cro. Car. 141 (1628). 

3 Lord Mansfield laid down the broad doctrine that recovery should only be 
allowed where equity demanded it, and that any equitable defense would be good. 
See Moses v. Macferlan, 2 Burr. 1005, 1008 (1760) ; Sadler v. Evans, 4 Burr. 1984, 
1986 (1766). 

4 This theory was advanced by counsel in Baker v. Courage & Co., [z910] 
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within the power of the plaintiff to postpone his action indefinitely, and 
has been rejected.’ In Bree v. Holbech,® where the problem seems to 
have first arisen, it was held that the period of limitation should be com- 
puted from the date of payment. This has become the ordinary rule at 
law in England * and in several jurisdictions in the United States,* the 
rule being stated that the cause of action accrues with the payment.° 

Courts of equity are more loath to deprive a plaintiff of a right which, 
through no fault of his own, he has had no adequate opportunity to 
enforce. In actions solely of equitable cognizance, it is generally held 
that neither the doctrine of laches nor the Statute of Limitations *° will 
come into operation until the plaintiff has discovered or had a reasonable 
opportunity to discover the facts upon which his cause of action de- 
pends.‘ But actions to recover money paid under mistake, though 
based on equitable principles, have come to be regarded as primarily of 
legal cognizance.’ Where, however, equity does assume jurisdiction, 
there is a conflict of authority whether the equity rule or the legal rule 
will be applied.** 

On the other hand, some law courts have felt that the equitable basis 
of the action to recover money paid under mistake required that the 


1 K. B. 56, 59. Some sanction for it may be found in dicta in cases involving no 
question of limitation. See Southwick v. First Nat. Bank, 84 N. Y. 420, 430 
(1881) ; Dunham v. McDonald, 34 Cal. App. 744, 748, 168 Pac. 1063, 1064 (1917). 

5 Baker v. Courage & Co., supra note 4, at 66; Morton v. City of Nevada, 41 
Fed. 582, 589 (W. D. Mo. 1890), aff'd, 52 Fed. 350 (C. C. A. 8th, 1892). The fal- 
lacy in the argument lies in the fact that, while the giving of notice or making de- 
mand may be a necessary preliminary to the bringing of suit, it does not follow that 
it must be considered a part of the cause of action. But see THurston, Cases IN 
Qvast-ConTract (1916) 118n. Cf. 2 Contracts (1920) § 1175. 

6 2 Doug. 654 (1781). 

7 Baker v. Courage & Co., supra note 4. 

8 Leather Mfg’rs Bank v. ” Merchants’ Bank, 128 U. S. 26 (1888) ; Montgomery 
County v. City of Montgomery, 195 Ala. 197, 70 So. 642 (1916) ; Higgins v. Men- 
denhall, 51 Iowa 135, 50 N. W. 539 (1879); Sturgis v. Preston, 134 Mass. 372 
(1883) ; Ely v. Norton, 1 W. Halstead, 187 (N. J. 1822) ; Montgomery’s Appeal, 
92 Pa. 202 (1879). See 3 WrLListon, ConTRACTsS (1920) § 2034. 

® Leather Mfg’rs Bank v. Merchants’ Bank, supra note 8, at 35; Bishop v. Little, 
3 Greenleef 405, 407 (Me. 1825). 

10 The view generally taken was that courts of equity acted rather in obedience 
than by analogy to the Statutes of Limitations in cases concurrently cognizable at 
law. White v. Ewer, 2 Vent. 340 (1670). See Hovenden v. Lord Annesley, 2 Sch. 
& Lef. 607, 630 (1806) ; 3 Story, Equiry JurisprupENCE (14th ed. 1913) § 1972. 
And today they are usually made expressly applicable in equity. See 1 Pomeroy, 
Equity JURISPRUDENCE (4th ed. 1918) $419; (1926) 26 Cov. L. Rev. 362. But 
this still leaves open the question, when equity courts will deem a particular cause 
of action to have accrued. 

12 Pickering v. Lord Stamford, 2 Ves. 272 (1793) ; Kane v. Bloodgood, 7 Johns. 
Ch. 90 (N. Y. 1823); Oldham v. Medearis, 90 Tex. 506, 39 S. W. 919 (1897) ; 
Thomas v. Thomas, 69 Colo. 282, 194 Pac. 606 (1920). See 2 Pomeroy, op. cit. 
supra note 10, § 917. 

12 Lamb v. Cranfield, 43 L. J. Ch. 408 (1874). See 3 Pomeroy, op. cit. supra 
note 10, § 869. But see Keener, Recovery of Money Paid under Mistake of Fact 
(1887) 1 Harv. L. Rev. 211, 212. 

13 The legal rule was followed in: Jn re Robinson, [1911] 1 Ch. 502; Schultz v. 
Board of Comm’rs, 95 Ind. 323 (1884) ; Wagner v. Standard Steel Tester Co., 194 
Iowa 1330, tor N. W. 314 (1922). Contra: Mask v. Tiller, 89 N. C. 423 (1883); 
Gould v. Emerson, 160 Mass. 438, 35 N. E. 1065 (1894); Craufurd v. Smith, 93 
Va. 623, 23 S. E. 235 (1895). 
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remedial right be measured according to equitable principles. While 
they were bound to hold that the statutory period ran from the time 
the cause of action accrued, they avoided this difficulty by holding that 
it did not accrue until the plaintiff discovered or had a reasonable oppor- 
tunity to discover the facts.‘* Such is the rule generally accepted in 
cases of fraud,'* and there is a marked tendency in this country toward 
its adoption in cases of payment under mistake also, as indicated, by 
several recent decisions ** and express statutory enactments.’” It there- 
fore becomes pertinent to inquire which rule is in accord with the prin- 
ciples underlying the limitation of actions. 

The fundamental purpose of the statutes of limitation is that which 
the courts suggest when they describe them as “ statutes of repose.” 1* 
This legisiative attempt to retain the status quo must be examined in 
the light of the social purpose behind the granting of the remedial rights 
which the statutes affect. Moreover, no discussion of the correlation 
between these legal devices can prove fruitful unless based on an under- 
standing of the factual background upon which they are to operate. 

Whenever there has been an open and known transfer of money, 
motivated by the mutual mistaken belief that it was owed, the parties to 


14 Emerson v. Navarro, 31 Tex. 334 (1868); Ray v. Barrington, 297 S. W. 781 
(Tex. Civ. App. 1927); City of Leavenworth v. Scaman, 139 Wash. 6, 245 Pac. 7 
(1926). See Johnston v. McCain, 188 Pa. 513, 520, 41 Atl. 592, 593 (1898). 

15 Lord Mansfield intimated in Bree v. Holbech, 2 Doug. 654, 655 (1781), that 
“there may be cases . . . which fraud will take out of the statute of limitations.” 
And there had been previous decisions in equity to this effect. Booth v. Warring- 
ton, 1 Bro. P. C. 445 (1714). See South Sea Co. v. Wymondsell, 3 P. Wms. 143, 
144 (1732). These authorities were adopted in several early American cases, and 
followed both at law and in equity. Jones v. Conway, 4 Yeates 109 (Pa. 1804); 
First Mass. Turnpike Co. v. Field, 3 Mass. 201 (1807) ; Harrell v. Kelly, 2 McCord, 
426 (S. C. 1823) (at law); Croft v. Arthur, 3 Desaus. 223 (S. C. 1811) (in 
equity). Contra: Sweat v. Arrington, 2 Hay. 129 (N. C. 1800) ; Callis v. Waddy, 2 
Munf. 511 (Va. 1811) ; Hamilton v. Shepperd, 3 Murph. 115 (N. C. 1819). In 
Pennsylvania and South Carolina the early cases have been overruled. Smith v. 
Blatchley, 198 Pa. 173, 47 Atl. 985 (1901); Lenhardt v. French, 57 S. C. 493, 35 
S. E. 761 (1900). But the preponderance of authority, flowing from the eighteenth 
century sources which produced the doctrines that equity is not bound by the Stat- 
ute of Limitations, and that a subsequent acknowledgment revives a barred debt, is 
in accord with Lord Mansfield’s dictum. See Kerr, Fraup AND Mistake (sth ed. 
1920) § 336; 2 PomEROY, op. cit. supra note 10, §917n. For statutes see Woop, 
Lruirations (4th ed. 1916) appendix. 

16 City of Leavenworth v. Scaman, supra note 14; Ray v. Barrington, supra 
note 14; Chestertown Bank v. Perkins, 140 Atl. 834 (Md. 1928). This last case 
was in equity, but the court lays down the rule as one of general application. 

17 Ar.7. Rev. Stat. (1913) § 711(3) ; Cau. Cope or Crv. Proc. (Deering, 1923) 
§ 338; Ipano Comp. Srat. (1919) § 6611(4); Iowa Cope (1924) § 11010; Ky. 
Stat. (Carroll, 1922) § 2st9; Mont. Rev. Copes (Choate, 1921) § 9033; N. M. 
Ann. Star. (1915) § 3366; N. C. Cons. Stat. ANN. (1919) § 441(9); Ore. Laws 
(Olson, 1920) § 301 (equity) ; ‘Utan Laws (1921) §6468(4). The Kentucky stat- 
ute represents a compromise between the two rules, for it prescribes two periods, a 
short one running from discovery, and a longer one running from the date of the 
original transaction and effectively barring the action regardless of discovery. See 
ete Security Bank v. Columbia F. & T. Co., 27 Ky. L. Rep. 581, 85 S. W. 761 

1905). 

18 See Bell v. Morrison, 1 Pet. 351, 360 (U. S. 1828) ; High v. Board of Com- 
m’rs, 92 Ind. 580, 589 (1883). Another important purpose of these statutes is to 
prevent the assertion of doubtful claims based upon stale and unreliable evidence. 
See Wood v. Carpenter, ror U.S. 135, 139 (1879). 
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the transaction begin from its date to order their lives and to shape 
their relations, each in his own circle, on the assumption that the trans- 
action was complete. The society in which each of them lives and 
moves begins to adjust itself to this situation. The payer’s discovery 
of the mistake creates no new disturbance in his affairs; *° it merely 
raises regrets in his own mind.”° If the recipient has in the meantime 
completely changed his position, by reducing his tangible assets on the 
faith of the payment, most courts would allow him a pro tanto de- 
fense, apart from the statute.** But whether there be a sufficiently 
obvious change of position for this purpose or not, it is plain that there 
is a continued reliance by the recipient and those who deal with him on 
the irrevocable character of the transaction.*® To compel the recipient 
to repay after a great lapse of time is to create a new disturbance in his 
affairs without a corresponding necessity for balancing those of the 
payer.”* It would seem, therefore, that the natural adjustment which 
the statute aims to leave intact ** begins with the payment, which should 
mark the accrual of the cause of action. Eighteenth century concepts 


19 But the discovery of a secret wrong may create a new disturbance in the 
affairs of the person wronged. This Will be the case whenever there has been a 
reliance by him and by those with whom he deals on the continuation of the 
original sum of his assets, which, unknown to them, the secret wrong has reduced. 
An example is found in the cases of hidden underground trespasses for the purpose 
of taking coal, oil, or minerals; and it is notable that in such cases the tendency has 
been to adopt the discovery rule. Bulli Coal Mining Co. v. Osborne, [1899] A. C. 
351; Petrelli v. West Virginia, etc. Coal Co., 86 W. Va. 607; 104 S. E. 103 (1920). 
See (1895) 9 Harv. L. Rev. 147. It has been adopted also in several cases of un- 
known breaches of contract. First Nat. Bank v. Roller, 299 S. W. 917 (Tex. Civ. 
App. 1927); Green v. Bankers’ Life Ins. Co., 112 Kan. 50, 209 Pac. 670 (1922). 
Contra: Stucker v. Schumaker, 290 Pa. 348, 139 Atl. 114 (1927). See (1916) 29 
Harv. L. Rev. 336. 

On this basis it is arguable that a different result should be reached in a case 
where money is paid under a mistake going to the fact of payment or to the receipt 
of present consideration, than in one in which the mistake goes only to the existence 
of an obligation to pay. 

20 This is particularly true where the plaintiff or the real party in interest is a 
volunteer who has discovered that he did not get a benefit that he might have had. 
Cf. In re Robinson, supra note 13. On this ground cases allowing claims under 
long-undiscovered wills seem especially objectionable. Cf. Pickering v. Lord Stam- 
ford, supra note 11 (after 50 yrs.) ; Appeal of Deake, 80 Me. 50, 12 Atl. 790 (1888) 
(after 31 yrs.). Contra: Craven v. Craven, 181 Ind. 553, 103 N. E. 333 (1914). 
But cf. (1928) 41 Harv. L. Rev. 4or. 

21 See (1927) 75 U. or Pa. L. REv. 274. 

22 A helpful analogy is found in those cases which draw a distinction between 
the assertion of a right to equitable relief in the nature of reformation of a deed 
for mistake by one in possession of land, and by one who has lost and is seeking 
to regain possession. Ormsby v. Longworth, 11 Ohio St. 653, 667-69 (1861); 
pier v. Pinkham, 60 Neb. 600, 83 N. W. 837 (1900), 61 Neb. 336, 85 N. W. 285 

Igor). 

23 In mercantile transactions there is one situation in which the balance of con- 
venience has led the law merchant to deny the right to recover money paid under 
mistake altogether: namely, where an acceptor pays the bona fide holder of a 
he bill of exchange. See Ames, The Doctrine of Price v. Neal (1891) 4 Harv. 

. REv. 297. 

24 In Jones, Ltd. v. Waring & Gitlow, Ltd., [1926] A. C. 670, at 696, Lord 
Sumner suggested that, “It might be a good thing if the Statutes of Limitation 
were amended, so as to cut down to a very short period the time within which 
actions [to recover money paid under mistake] may be brought.” 
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of abstract justice should not influence modern courts to use their legal 
devices to disturb, in a sensitive world, an equilibrium which it is the 
social purpose of those devices to maintain. 


FoREIGN JUDGMENTS AND Res JupicaTa. — A foreign judgment may 
generally be attacked for want of jurisdiction in the court rendering it,* 
or for fraud in its procurement.” But it would seem that this broad rule 
must be limited by the doctrine of res judicata as applied to foreign 
judgments.* 

In the case of fraud the problem is what constitutes a prior deter- 
mination of the issue. If the question was squarely raised in the court 
rendering the judgment,* by a motion to set it aside® for fraud, the de- 
fense is held res judicata in a second state.* This is proper since the 
second state has no interest in the issue; it is a purely personal one 
which has been settled by litigation between the parties. But the de- 
cisions are in conflict where no such motion was made and the fraud 
cannot be shown without reinvestigating the merits. Such fraud con- 
sists in perjured testimony, or in inducing the foreign court to believe 
that one had a valid cause of action when one knew at the time that he 
did not; it does not include fraud in obtaining jurisdiction, or in deceiv- 
ing the defendant as to the date of trial so that he suffers a default judg- 
ment. In these latter situations, the fraud may be shown in the second 


1 Knowles v. Logansport Gaslight & Coke Co., 19 Wall. 58 (U.S. 1873) (in per- 
sonam) ; Haddock v. Haddock, 201 U.S. 562 (1906) (im rem). See Note (1927) 40 
Harv. L. Rev. 766. 

2 Pearce v. Olney, 20 Conn. 544 (1850) (in personam) ; The W. Talbot Dodge, 
15 F.(2d) 459 (S. D. N. Y. 1926) (im rem). See Dicey, Conriict or Laws (4th ed. 
1927) 437; 2 Beate, Cases ON THE Conriict or Laws (2d ed. 1927) 649, n.1. 
At common law the defense had to be raised by a bill in equity. See Pearce v. 
Olney, supra. But where equitable defenses are permitted in an action at law, it 
may be pleaded in bar. Ochsenbein v. Papelier, L. R. 8 Ch. App. 695 (1873). 
Furthermore, such a defense is available against a judgment from a sister state only 
if it would be available in the first state. See Shary v. Eszlinger, 45 N. D. 133, 176 
N. W. 938 (1920) ; GoopricH, ConFLict or Laws (1927) 462. 

However, fraud relating to the cause of action, rather than the judgment, is no 
defense in the second state since the matter is obviously res judicata. Bank of 
Australasia v. Nias, 16 Q. B. 717 (1851); Packer v. Thompson, 25 Neb. 688, 41 
N. W. 650 (1889). 

3 When the judgment in question is from a sister state, there is the added factor 
of the compulsory recognition required by the full faith and credit clause. Hall v. 
Wilder Mfg. Co., 293 S. W. 760 (Mo. 1927). 

4 This is the typical case, but the attack might be made in another state than 
the one rendering the original judgment. A determination in this second state 
would then make the matter res judicata in the first state. Dobson v. Pearce, 12 
N. Y. 156 (1854). Similarly, the judgment is then no longer subject to attack in 
a third state. 

5 As to whether the ruling on a motion to vacate is a final adjudication, see 
infra note 10. 

6 Tootle v. McClellan, 7 Indian Terr. 64, 103 S. W. 766 (1907); Roberts v. 
Pratt, 152 N. C. 731, 68 S. E. 240 (1910); Albright v. Boyd, 85 Ohio St. 34, 96 
N. E. 711 (1911). See Vadala v. Lawes, 25 Q. B. D. 310, 317 (1890). Cf. Pearce v. 
Olney, supra note 2; Hudson v. Sheafe, 41 S. D. 475, 171 N. W. 320 (1919). Cf. 
also note 4, supra. 
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state.’ And even in the former situations, English courts permit the 
defense on the theory that the foreign court never considered whether 
it had been deceived.* But it would seem that in substance the question 
was determined when the foreign court decided to believe the testimony 
of the fraudulent person. Consequently the sounder rule is probably 
that of the American cases which consider the matter res judicata.® 
Where the defense is want of jurisdiction, the problem is not whether 
there has been a final determination of this issue ‘® but whether the 
tribunal had jurisdiction to adjudicate it. It may appear illogical to 
say that a court whose jurisdiction ** is denied,’* can, by a finding of 
jurisdiction, bind the defendant in all other states. The solution lies in 
the concept of two jurisdictions: a limited jurisdiction and an ultimate 
jurisdiction. Ultimate jurisdiction is that which will enable the court 
to give a valid judgment on the merits. Limited jurisdiction is a per- 
sonal one which will make a finding of ultimate jurisdiction res judicata 
between the parties, even though this finding may be erroneous in law 
and fact.** 


7 Pearce v. Olney, supra note 2; Gray v. Richmond Bicycle Co., 167 N. Y. 348, 
60 N. E. 663 (1901). 

8 Abouloff v. Oppenheimer, 10 Q. B. D. 295 (1882); Vadala v. Lawes, supra 
note 6. See Manger v. Cash, 5 T. L. R. 271 (1889). 

® Riley v. Murray, 8 Ind. 354 (1856); Smedes v. Ilsley, 68 Miss. 590, 10 
So. 75 (1891) ; Lieber v. Lieber, 239 Mo. 1, 143 S. W. 458 (1911) ; El Capitan Land 
& Cattle Co. v. Lees, 13 N. M. 407, 86 Pac. 924 (1906). Accord: Woodruff v. 
McLennan, 14 Ont. App. 242 (1887). Cf. Embry v. Palmer, 107 U. S. 3, 18 
(1882); Hockaday v. Skaggs, 18 La. Ann. 681 (1866). 

10 Tf the motion to vacate received a full hearing on the merits, and the order 
made was reviewable in the appellate courts, the doctrine of res judicata is ap- 
plicable. Hope v. Shevill, 137 App. Div. 86, 122 N. Y. Supp. 127 (1910), aff'd sub 
nom. Hope v. Seaman, 204 N. Y. 563, 97 N. E. 1106 (1912). See 2 FREEMAN, JuDG- 
MENTS (sth ed. 1925) §§ 667, 668. Cf. Stevirmac Oil & Gas Co. v. Dittman, 245 
U. S. 210, 214 (1917). Contra: Marshall v. R. M. Owen & Co., 171 Mich. 232, 
137 N. W. 204 (1912). 

In some jurisdictions a sheriff’s return of service cannot be attacked, even di- 
rectly. Newcomb v. New York C. & H. R. R., 182 Mo. 687, 81 S. W. 1069 
(1904). See Sunderland, The Sheriff's Return (1916) 16 Cor. L. Rev. 281. Nor 
may an attorney’s appearance. See Bunton v. Lyford, 37 N. H. 512 (1859). But 
the denial of a motion to vacate on this ground would nevertheless be a decision on 
the merits of the question and should receive credit in the second state. Cf. Com- 
MENTARIES ON ConFLIct oF Laws RESTATEMENT (Am. L. Inst. 1926) §§ 83, 87. 

11 Jurisdiction is here used in the sense of international jurisdiction. In the 
absence of res judicata, the preferable view is that want of international jurisdiction 
may always be shown in a second state, but not want of intrastate jurisdiction. 
See (1927) 40 Harv. L. Rev. 766. But this second proposition is doubtful where 
the competency of the foreign court is attacked. Thompson v. Whitman, 18 Wall. 
457 (U. S. 1873). Even so, collateral questioning will be ended if the matter be- 
comes res judicata. Forsyth v. Hammond, 166 U. S. 506 (1897); McLain v. 
Parker, 88 Kan. 717, 129 Pac. 1140 (1913). 

12 As in the fraud cases, a collateral attack in a second state on jurisdiction will 
make the issue res judicata in a third state. See supra note 4. Similarly, the ques- 
tion is then no longer an open one subject to attack in the first state. Bailey v. 
Wilson, 52 Misc. 644, 54 Misc. 45, 103 N. Y. Supp. 1021 (1907) ; Harju v. Anderson, 
133 Wash. 506, 234 Pac. 15 (1925). Cf. Degge v. Baxter, 69 Colo. 122, 169 Pac. 580 
(1917). In one case this rule was overlooked, although the correct result was 
reached. Hanna v. Stedman, 230 N. Y. 326, 130 N. E. 566 (1921). 

18 See Stevirmac Oil & Gas Co. v. Dittman, 245 U. S. 210, 214 (1917) ; (1917) 
30 Harv. L. Rev. 640. The terms “ limited ” and “ ultimate ” are used to distin tinguish 
the two types of jurisdiction. 
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Where the ultimate personal jurisdiction is in dispute, the limited 
jurisdiction to try this issue will be based on a special appearance by the 
defendant in the court rendering the original judgment, coupled with a 
motion to dismiss, or to vacate a judgment for lack of jurisdiction. This 
action is an adequate basis for the limiteu jurisdiction since the defend- 
ant has, by affirmatively requesting the court to decide the question, 
consented to a jurisdiction for the adjudication of this issue.* The 
special appearance and motion is more than a request that the court 
advise whether the defendant must answer or suffer a valid default 
judgment. It is a submission of the issue of ultimate jurisdiction. A 
decision by the court upon the question will then make the-defense res 
judicata.*° With this defense, as that of fraud, the second state ceases 
to be concerned when it has been once litigated by the parties. 


14 Even if the defendant might expressly deny that he is consenting to juris- 
diction for an adverse decision on his motion, the jurisdiction can be ba’ed on the 
theory that the very appearance is an act done or caused to be done within the 
state which subjects him to the jurisdiction for the purposes of the motion. See 
ConFtict or Laws RestaTEMENT (Am. L. Inst. 1926) §§ 82(e), 87, 93. Cf. (1927) 
41 Harv. L. Rev. 94. 

Some statutes provide that an appearance by the defendant for the sole purpose 
of objecting to the court’s jurisdiction shall subject him to jurisdiction for all pur- 
poses of the action. Harris v. Taylor, [1915] 2 K. B. 580; York v. Texas, 137 
U.S. 15 (1890). Cf. Davidson Bros. Marble Co. v. United States ex rel. Gibson, 
213 U.S. 10 (1909). In such states, a special appearance after judgment could 
probably operate retroactively to validate a judgment void for want of jurisdiction. 
See Geo. O. Richardson Mach. Co. v. Scott, 48 Sup. Ct. 264 (U.S. 1928). Cf. God- 
frey v. Valentine, 39 Minn. 336, 40 N. W. 163 (1888). Application of the rule 
makes moot a dispute over ultimate personal jurisdiction, and renders the doctrine 
of res judicata superfluous in such cases. In Chicago Life Ins. Co. v. Cherry, 244 
U. S. 25 (1917), the court seems to have considered that Illinois had decided that 
Tennessee had the rule by court decision. This solution may have been open to the 
Illinois court since the Tennessee judgment was without opinion. Even in the ab- 
sence of evidence as to Tennessee law, Illinois, in an attempt to sustain a judgment 
regular on its face, might have inferred the rule of York v. Texas. But the Illinois 
court did not decide that the Tennessee court had jurisdiction, it merely held the 
matter res judicata. Cherry v. Chicago Life Ins. Co., 190 Ill. App. 70 (1914). This 
view seems preferable to a gratuitous assumption. 

15 Thomas v. Virden, 160 Fed. 418 (C. C. A. 2d, 1908) ; Lehman v. Glenn, 87 
Ala. 618, 6 So. 44 (1889) ; Ederheimer v. Carson Dry Goods Co., 105 Ark. 488, 152 
S. W. 142 (1912) ; Cherry v. Chicago Life Ins. Co., supra note 14; Hall v. Wilder 
Mfg. Co., supra note 3; John Simmons Co. v. Grange, N. J. Ct. of Errors and 
Appeals, decided May 14, 1928. See 3 FREEMAN, JUDGMENTS § 1372. Cf. note 12, 
supra. Contra: Marshall v. R. M. Owens & Co., supra note 10; Howard v. Smith, 
oe Y. Super. Ct. 131 (1872). See Tootle v. McClellan, supra note 6, a‘ 74, 103 

. W. at 770. 

In John Simmons Co. v. Grange, supra, the defendant appealed in New York 
from an adverse ruling on his motion attacking jurisdiction. In a few states such 
an appeal makes the question of jurisdiction moot. See Bank cf Jasper v. First 
Nat. Bank, 258 U. S. 112, 118 (1922); (1915) 14 Micu. L. Rev. 60. Cf. Rush v. 
Childers, 209 Ky. 119, 125, 272 S. W. 404, 407 (1925). But this would not appear 
to be the rule in New York. Cf. Jones v. Jones, 108 N. Y. 415, 425, 15 N. E. 707, 
709 (1888). The decision must be rested on the ground of res judicata. 

In respect to jurisdictional inquiries, a federal court in a particular state will 
treat a judgment of that state as it would a judgment of a sister state, and not as 
a domestic judgment. Cooper v. Newell, 173 U.S. 555 (1809). Cf. Louisville & 
Nashville R. R. v. Tally, 203 Ala. 370, 83 So. 114 (1919); League v. Scott, 25 Tex. 
Civ. App. 318, 61 S. W. 521 (1901). Such an inquiry may, however, be barred by 
res judicata. Phelps v. Mutual, etc. Ass’n, 112 Fed. 453 (C. C. A. 6th, 1901) ; 
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Application of the doctrine to adjudications of ultimate jurisdiction 
in rem raises a further difficulty. The ultimate personal jurisdiction 
may be unquestioned, or a limited jurisdiction may be based on a 
special appearance to object to such jurisdiction.** But the state which 
really has jurisdiction over the res has a vital interest in that res, inde- 
pendent of the interests of the litigating parties. Consequently this 
second state, which is not bound by res judicata, can refuse to give 
credit to a foreign judgment in rem based on an erroneous finding of 
such jurisdiction. Thus in divorce proceedings, a foreign adjudication 
of domicil can be attacked even by a party over whom the foreign state 
had personal jurisdiction." But in the interests of finality of litigation, 
the second state may prefer to relax its claims to sole jurisdiction and 
will treat the judgment as though it were res judicata..* This view has 
been adopted in probate cases involving the distribution of the personal 
property of a decedent. The states of situs, though alone having juris- 
diction over chattels within their respective territories, generally dis- 
tribute such property according to the law of the decedent’s last domi- 
cil.° By a sensible extension of this rule of convenience, the claim of a 
particular state to be such domicil is held binding on those persons over 
whom the probate court of that state had personal jurisdiction.2® This 
rule recognizes that the practical advantages of the doctrine of res judi- 
cata outweigh the somewhat theoretical claims of state sovereignty.”* 

These arguments have an especial appeal today when sentiment is 
strong for relieving courts and parties of unnecessary litigation. The 
doctrine of res judicata is an efficacious device for accomplishing this 
end, and full application of the rule requires that the defenses of fraud 
and want of jurisdiction fall within its scope. The proper remedy for 


Bragdon v. Perkins-Campbell Co., 82 Fed. 338 (C. C. W. D. Pa. 1897). Cf. United 
States Oil & Land Co. v. Bell, 219 Fed. 785 (C. C. A. oth, 1915). 

Nor will res judicata be inapplicable on the ground that the adjudication con- 
sisted in applying law to conceded facts. Hall v. Wilder Mfg. Co., supra note 3. 
See Mitchell v. First Nat. Bank, 180 U. S. 471, 481 (1901). But see (1905) 18 
Harv. L. Rev. 389. 

16 Tt is not necessary that the defendant actually appear and deny the jurisdic- 
tion in rem. This issue will generally be before the court as an essential part of the 
plaintiff’s case, and a specific finding will be made thereon. 

17 Andrews v. Andrews, 188 U.S. 14 (1903). Cf. (1928) 41 Harv. L. Rev. 794. 

18 See Andrews v. Andrews, 176 Mass. 92, 57 N. E. 333 (1900), aff'd, 188 U.S. 
14 (1903). If the second state is not a state of domicil, application of res judicata 
should depend on the law of the domicil. But see Nichols v. Nichols, 25 N. J. Eq. 
60, 65 (1874). Where the person attacking the jurisdiction has previously alleged 
or admitted that there was jurisdiction, or has remarried, a ground for estoppel 
may be found in the party’s wrongful conduct. Starbuck v. Starbuck, 173 N. Y. 
503, 66 N. E. 193 (1903). See Note (1928) 41 Harv. L. Rev. 1050, 1061. 

19 See Goopricu, Conriict or Laws 388; Conriicr or Laws RESTATEMENT 
(Am. L. Inst. 1927) § 325. ' 

20 Willetts’ Appeal, 50 Conn. 330 (1882); Torrey v. Bruner, 60 Fla. 365, 53 So. 
337 (1910). See Overby v. Gordon, 177 U. S. 214, 227 (1900). Cf. Dunsmuir v. 
Scott, 217 Fed. 200 (C. C. A. oth, 1914) ; Matter of Cummings, 142 App. Div. 377, 
127 N. Y. Supp. 1og (1or1r). Similarly such an adjudication in a second state 
will make the matter res judicata i in the first state. Willetts’ Appeal, supra. 

21 The point was not noticed in Bank of Jasper v. First Nat. Bank, supra note 
15. If it had been shown that Georgia, the state of situs, would have given credit to 
the Florida judgment, the federal court in Florida might well have done the same. 


Cf. note 18, supra. 
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a party who is not satisfied with the first adjudication of such defenses 
is direct appeal, not collateral attack in a second state. 


EquiTaBLE Bars TO DECLARATION OF Maritat Status. — Will 
equity declare an existing marital status at the request of one who has 
acted inequitably?* In the simplest case H, having married W though 
aware of his prior undissolved marriage to X, seeks to have the invalid 
marriage declared a nullity.2, Since H’s marriage to W is by hypothesis 
invalid, W may lawfully remarry at any time.* H may also remarry 
whenever his marriage to X is dissolved.* But if the court refuses to de- 
clare H’s marriage to W void, the evidence demonstrating such invalid- 
ity may be lost. Consequently, the validity of subsequent marriages 
which the parties may contract may become incapable of proof.® 


1 Since matrimonial actions were originally within the exclusive jurisdiction of 
the Ecclesiastical Courts, equitable bars were not applicable. In this country, there 
being no corresponding courts, there were properly no legal tribunals for marital 
causes in the absence of statute. Equity assumed jurisdiction, therefore, over cer- 
tain of these actions practically by necessity. See Wightman v. Wightman, 4 Johns. 
Ch. 343 (N. Y. 1820). By statute this jurisdiction has been enlarged so that, in 
general, equity has complete jurisdiction of marital cases. 

On principle it would seem that equity in exercising this new jurisdiction should 
follow the practise of the Ecclesiastical Courts. See Gaynor, J., dissenting in 
Stokes v. Stokes, 128 App. Div. 838, 851, 113 N. Y. Supp. 142, 152 (1908), rev’d, 
198 N. Y. 301, 91 N. E. 793 (1910); (1909) 9 Cox. L. Rev. 269. However, the 
prevailing American view has been otherwise and equitable maxims are considered 
applicable. Heflinger v. Heflinger, 136 Va. 289, 118 S. E. 316 (1922. See Pur- 
rington, Matrimonial Actions (i909) 9 Cox. L. Rev. 321, 335-37; (1924) 37 Harv. 
L. Rev. 913. But even if applicable, it is necessary to consider further whether 
such maxims should not be subordinated to public policy. 

2 The decisions are in open conflict. A decree of nullity was granted in: Lynch 
v. Lynch, 34 R. I. 261, 83 Atl. 83 (1912) (facts approximately those stated in 
text); Arado v. Arado, 281 Ill. 123, 117 N. E. 816 (1917) (incestuous marriage) ; 
Hahn v. Hahn, 104 Wash. 227, 176 Pac. 3 (1918) (petitioner continued to live 
with spouse after knowledge of prior marriage) ; Simmons v. Simmons, 19 F.(2d) 
690 (Ct. of App. D. C. 1927) (petitioner had knowledge of spouse’s prior marriage). 
A decree of annulment was refused because of petitioner’s inequitable conduct in 
Dolan v. Wagner, 95 N. J. Eq. 1, 8, 125 Atl. 2, 4 (1923) (facts approximately those 
stated in text). See Ewald v. Ewald, 219 Mass. 111, 106 N. E. 567 (1914) (mar- 
riage void under statute forbidding remarriage after divorce) ; Marre v. Marre, 184 
Mo. App. 198, 211, 212, 168 S. W. 636, 640 (1914) (miscegenation prohibited by 
statute) ; Tyll v. Keller, 94 N. J. Eq. 426, 120 Atl. 6 (1923) (petitioner had knowl- 
edge of spouse’s prior marriage). See also Keller v. Linsenmyer, 139 Atl. 33, 38, 
39 (N. J. Ch. 1927) (petitioner continued to live with spouse after learning of in- 
validity of marriage). 

Statutes providing for decrees of annulment may limit relief to innocent parties. 
See Mallon v. Mallon, 87 Pa. Super. Ct. 42 (1925). 

8 Clark v. Clark, 115 Miss. 726, 76 So. 638 (1917); Stein v. Dunne, 119 App. 
Div. 1, 103 N. Y. Supp. 894 (1907), aff'd, 190 N. Y. 524, 83 N. E. 1132 (1907). 

* See Wolf v. Wolf, 109 Misc. 366, 178 N. Y. Supp. 726 (1919), and cases cited 
in note 13 infra. 

5 This danger was the basis of a line of New Jersey cases allowing a decree of 
annulment regardless of petitioner’s conduct. Freda v. Bergman, 77 N. J. Eq. 46, 
48-50, 76 Atl. 460, 461, 462 (1910); Davis v. Green, 91 N. J. Eq. 17, 19, 108 Atl. 
772, 773 (1919). Tyll v. Keller, supra note 2, in which this point was not raised, 
has been regarded as overruling these cases. See Dolan v. Wagner, supra note 2, at 
8, 125 Atl. at 4; White v. Kessler, 139 Atl. 241 (N. J. Ch. 1927). A recent Delaware 
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Furthermore, the refusal to declare void the marriage in question, will 
raise an inference that such denial was based on a finding that it was, 
in fact, valid. The resulting confusion as to the true status is an evil 
which, it would seem, the state should be most anxious to avoid. 

The opposing consideration which has led many courts to refuse to 
declare the marriage a nullity is equity’s traditional reluctance to aid 
a wrongdoer. In this specialized situation, however, it must be borne 
in mind that the wrongdoer is merely asking the declaration of a fact,’ 
in the ascertainment of which the state is interested. Moreover, the 
court, by its declaration, does not relieve him of any obligation * nor. 
grant him any property rights. The benefit ® which H receives from 
such a decree seems outweighed by the public interest in the stability of 
the marriage status.‘° This would apply equally to any attempt to 
create for this situation degrees of inequitable conduct."* 

The courts may also be actuated by a feeling that annulment will 
work hardship on the innocent spouse. The marriage being void, none 
of the usual incidents have arisen,’* so that the decree of nullity does 
not destroy any existing rights.** Furthermore the innocent party is 
affirmatively protected. By statute in many jurisdictions the issue of a 


case, however, chose to adopt the reasoning and result of the earlier New Jersey 
cases. Seacord v. Seacord, 139 Atl. 80 (Del. Super. Ct. 1927). 

6 See Miles v. Chilton, 1 Rob. Eccl. 684, 699 (1849). If, on the other hand, the 
court specifically finds the marriage to be void and merely refuses judicially so to 
declare it, it would seem the wrongdoer has received the very aid which the court 
meant to deny him. See Freda v. Bergman, supra note 5; at 50, 76 Atl. at 462. 

7 See Heflinger v. Heflinger, supra note 1, at 301-02, 118 S. E. at 320; Freda v. 
Bergman, supra note 5, at 49, 76 Atl. at 462. 

8 See Szlauzis v. Szlauzis, 255 Ill. 314, 99 N. E. 640 (1912) (decree of annulment 
granted but relief from a fraudulent deed denied). 

9 It is admitted that the petitioner seeks something of value to him. As an 
adjudication in rem it establishes his status in further litigation. But the rdéle of 
chastiser of the wicked is an anomalous part for equity to play. See Note (1922) 
35 Harv. L. Rev. 754. 

10 Other reasons have been given to justify the granting of a decree of nullity 
to one whose hands are unclean. The wrongdoer should be afforded an oppor- 
tunity to repent and undo his wrong. See Freda v. Bergman, supra note 5, at 50, 
76 Atl. at 462. The marriage being criminal, a court should do all in its power 
to prevent a continuation of crime. See Martin v. Martin, 54 W. Va. 301, 302, 
46 S. E. 120 (1903) ; Simmons v. Simmons, supra note 2, at 6901. 

11 New York has apparently determined that if a petitioner’s hands are very 
dirty, the desire to punish him will outweigh the public interest in a declaration 
of the true status. In Brown v. Brown, 153 App. Div. 645, 138 N. Y. Supp. 602 
(1912), a wife who had had full knowledge of her husband’s prior marriage was 
granted an annulment, whereas in Berry v. Berry, 130 App. Div. 53, 114 N. Y. 
Supp. 497 (1909), the same court refused such a decree at the request of a biga- 
mist husband. See Stokes v. Stokes, 198 N. Y. 301, 312, 91 N. E. 793, 797 (1910). 

12 Under so-called Enoch Arden statutes, a marriage in good faith following the 
prolonged absence of a prior spouse may be given limited validity. See 1 Stmmson, 
AMERICAN STATUTE Law (1886) § 6116; McCurpy, Cases on Domestic RELATIONS 

(1927) 273n., 277n. 

13 There is one right or possibility which it would seem the innocent spouse 
loses by a decree of annulment. If a ceremonial marriage is invalid because of a 
prior undissolved marriage of one of the parties or some similar impediment, con- 
tinued cohabitation after the removal of the impediment may result in a common 
law marriage. Bamberger v. Bamberger, 128 Misc. 1, 217 N. Y. Supp. 675 (1926); 
Mick v. Mart, 65 Atl. 851 (N. J. Ch. 1907). See (1926) 39 Harv. L. REv. gor. 
Cf. Friedenwald v. Friedenwald, 16 F.(2d) 509 (Ct. of App. D. C. 1926). 
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void union are legitimatized; ‘* and the innocent spouse may have an 
action for deceit,'® value of services rendered,'* or a share of the jointly 
acquired property.1? 

Where, however, H or W has secured or consented to an invalid di- 
vorce and later seeks to set it aside, the simplicity of the problem disap- 
pears. If the primary purpose of the request is the declaration or deter- 
mination of status, it would seem that the considerations already noticed 
should govern.*® Certainly an invalid divorce decree cannot affect the 
absolute status, for the state will not deem itself bound by a divorce by 
estoppel ’® or by the mere agreement of the parties.2° But if the in- 
validity of the divorce is due to its having been granted by a foreign 
court lacking jurisdiction of the marital res, the domiciliary state may 
relax its sole jurisdiction and give effect to such divorce.** It would 
seem that this discretionary recognition should be conclusive as to the 
absolute status in order to avoid a situation in which the parties would 
be divorced for some purposes but not for others.”? 

In the normal case in which an invalid divorce is attacked, the ques- 
tion of status is subsidiary to the determination of property or pecuniary 
rights arising out of the marriage. For example, W, seeking dower, is 
confronted with an invalid decree of divorce. If she secured the di- 
vorce ** or has remarried since it was granted,** the courts generally say 
that she is precluded from denying its validity. Apparently, what is 
meant is that she is precluded from contesting its effect on her marital 


14 See 1 STrMsON, op. cit. supra note 12, §§ 6115, 6243; 1 BisHoP, MARRIAGE, 
Divorce AND SEPARATION (1891) §§ 726-27. 

15 Blosom vy. Barrett, 37 N. Y. 434 (1868); Larson v. McMillan, 99 Wash. 
626, 170 Pac. 324 (1918). 

16 See Evans, Property Interests Arising from Quasi-Marital Relations (1924) 
9 Corn. L. Q. 246, 251. 

17 See Note (1928) 76 U. or Pa. L. Rev. 439; (1928) 41 Harv. L. Rev. 4or1. 
Cf. Batty v. Greene, 206 Mass. 561, 92 N. E. 715 (1910). 

18 That the problem is fundamentally the same as in the annulment cases is 
illustrated by Kaufman v. Kaufman, 177 App. Div. 162, 163 N. Y. Supp. 566 
(1917). Here H sought annulment of his marriage to W because of the latter’s 
prior marriage to X. He was not allowed to question the validity of W’s divorce 
from X because he had aided W in securing it. See Fairclough v. St. Amand, 114 
So. 472 (Ala. 1927) (extreme application of the clean hands doctrine). But see 
Ashdown v. Ashdown, 178 N. Y. Supp. 565 (Sup. Ct. 1919). 

19 Smith v. Smith, 13 Gray 209 (Mass. 1859); Holmes v. Holmes, 4 Lans. 388 
re Y. Sup. Ct. 1871). But see Whittaker v. Whittaker, 51 Ill. App. 263, 265 

1893). 

20 Smith v. Smith, supra note 19. See 1 BisHopP, op. cit. supra note 14, § 55. 

21 See Note (1927) 40 Harv. L. Rev. 766, 768; Note (1928) 41 Harv. L. Rev. 
1055, 1058. 

22 See 2 Netson, Divorce AND SEPARATION (1895) 1017-18. The contrary doc- 
trine seems to be suggested by Im re Ellis, 55 Minn. 401, 411-12, 56 N. W. 1056, 
1059 (1893). 

23 See Matter of Swales, 60 App. Div. 599, 70 N. Y. Supp. 220 (1901), aff'd 
without opinion, 172 N. Y. 651, 65 N. E. 1122 (1902); Starbuck v. Starbuck, 173 
N. Y. 503, 66 N. E. 193 (1903); Conriicr or Laws RestaTEMENT (Am. L. 
mine § 117; (1906) 19 Harv. L. Rev. 622. But see Hardy v. Smith, 136 Mass, 
328 (1884 

24 See Bruguiere v. Bruguiere, 172 Cal. 199, 204, 155 Pac. 988, 990 {7926} 5 
Conr.ict or Laws RESTATEMENT, Joc. cit. supra note 23; (1921) 21 Cot. L. Rev. 
821. But see In re Christiansen, 17 Utah 412, 53 Pac. 1003 (1898). 
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property rights.2° The underlying reason for these decisions seems to 
be a reluctance to grant the rights normally incident to marriage to one 
who, independent of any change in status, has failed to fulfill the attend- 
ant marital obligations. In such a situation there may be the elements 
of an estoppel in pais as to these property rights,” or statutory pro- 
visions may permit the construction that a spouse forfeits such rights by 
inequitable conduct.** In at least one case, the court admitted that it 
was concerned only with property rights, in denying dower to the wrong- 
doer although the divorce had previously been declared invalid.?* How- 
ever anomalous this view may seem, as applying the equitable doctrine 
of clean hands to legal interests,”® it has the merit of leaving the status 
of the parties certain. Where, however, the courts refuse to pass upon 
the status of the parties and at the same time deny property rights, there 
is danger of obscuring the status. This should not be overlooked, even 
though a determination of status is collateral to the plaintiff’s main 
purpose. It is submitted that the courts should either adjudicate the 
question of status or specifically base the denial of property rights upon 
estoppel.. 


RECENT CASES 


BANKRUPTCY — SET-OFF — STOCKHOLDER’s RicHT To Set Orr Note oF 
INSOLVENT BANK AGAINST His Statutory LIABILITY AS A STOCKHOLDER. — 
The superintendent of state banks, acting as receiver for an insolvent bank, 
presented a claim against the estate of an insolvent stockholder for the amount 
of the latter’s statutory iiability for obligations of the bank. The stock- 
holder’s trustee in bankruptcy sought to set off the amount of a note of the 
bank held by the stockholder. The referee allowed the set-off, and the re- 
ceiver petitioned the court to set aside the order. Held, that the bank’s claim 
must be admitted without set-off, because the two obligations are not mutual. 
Petition granted. Jn re Manley, 21 F.(2d) 529 (N. D. Ga. 1927). 

When a creditor of a bankrupt estate is also its debtor, he is generally 
allowed to set off one claim against the other. 30 Stat. 565 (1808), 11 


25 See Ashdown v. Ashdown, supra note 18. 

26 See Hoig v. Gordon, 17 Grant Ch. 599 (Ont. 1870) ; 2 ScHouLER, MARRIAGE, 
Divorce, SEPARATION AND Domestic RELATIONS (6th ed. 1921) § 14309. 

27 Prater v. Prater, 87 Tenn. 78, 9 S. W. 361 (1888) (homestead right) ; 
+ roar ay Appeal, 54 Pa. 175 (1867) (statutory right to administer husband’s 
estate). 

28 In Arthur v. Israel, 15 Colo. 147, 25 Pac. 81 (1890), the court denied W 
rights as H’s widow because of her inequitable conduct, though in Israel v. Arthur, 
7 Colo. 5, 1 Pac. 438 (1883), the court had found the divorce to be invalid. See 
Marvin v. Foster, 61 Minn. 154, 63 N. W. 484 (1805). Cf. (1917) 30 Harv. L. Rev. 


647. 

2® But it should be noted that. there has always been a tendency to deprive of 
the marital rights one who has renounced the marital relation. The early statute 
of (1285) 13 Epw. I, c. 34, barring dower if the wife eloped with an adulterer, 
seems to have been regarded as part of the common law of some American juris- 
dictions. See Cogswell v. Tibbetts, 3 N. H. 41 (1824); 2 Scrrpner, Dower (2d ed. 
1883) 535. In others, it has been reénacted. See 1 BisHop, op. cit. supra note 14, 
§§ 1517-23; 2 ScRIBNER, Dower 535. In still other states mere abandonment may 
bar dower. Kantor v. Bloom, 90 Conn. 210, 96 Atl. 974 (1916). Cf. Mayr v. 
Mayr, 161 Cal. 134, 140, 118 Pac. 546, 549 (1911) (right of support held lost by 
voluntary separation). 


4 
a 
= 


RECENT CASES) 1063 


U.S.C. A. (1927) § 108(a); Ex parte Wagstaff, 13 Ves. 65 (1806). But this 
right is usually denied when, as in the principal case, the debt arises out of the 
statutory liability of a stockholder and is enforced by one who acts in behalf 
of all the creditors of the bank. Sawyer v. Hoag, 17 Wall. 610 (U. S. 1873); 
Farmers State Bank v. Reed, 114 Kan. 216, 217 Pac. 320 (1923); Reimers v. 
Larson, 52 N. D. 297, 202 N. W. 653 (1925). These decisions result from 
the view that the statute creating this liability gives the creditor the right to 
expect that, in the event of insolvency of the bank, he may look to a prede- 
termined and unvarying liability of its shareholders. Hobart v. Gould, 8 Fen. 
57 (D. N. J. 1881); Kimbriel v. State, 106 Okla. 177, 233 Pac. 420 (1924). 
To hold otherwise would allow the bank to trade in an asset which the legisla- 
ture intended that only the creditors should reach. Unfortunately, many 
courts have allowed an equitable set-off when the stockholder was sued by an 
individual creditor of the bank. Pierce v. Topeka Commercial Security Co., 
60 Kan. 164, 55 Pac. 853 (1899); Broadway Nat. Bank v. Baker, 176 Mass. 
294, 57 N. E. 603 (1900). Contra: Buchanan v. Meisser, 105 Ill. 638 (1883). 
See (1903) 16 Harv. L. Rev. 364. The federal courts have refused a set-off 
even in such a case, but solely on the ground that equitable set-offs were not 
allowed in actions at law. Platt v. Larter, 94 Fed. 610 (C. C. S. D. N. Y. 
1899) ; Crissey v. Morrill, 125 Fed. 878 (C. C. A. 8th, 1903). But cf. Fidelity 
Ins., etc. Co. v. Mechanics’ Sav. Bank, 97 Fed. 297 (C. C. A. 3d, 1899). And 
the point seems not to have arisen since the statute changing the federal prac- 
tice. 38 Stat. 956 (1915), 28 U.S. C. A. (1928) § 398. Of course, even the 
rule of the principal case will work to the disadvantage of creditors when 
the amount of the dividend paid by the stockholder is less than that paid by 
the bank. But it is comparatively rare for both the bank and the stockholder 
to be insolvent. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — RIGHTS OF 
PURCHASER WITH NOTICE OF CORPORATE BoNDs PLEDGED AT A DISCOUNT. — 
The defendant corporation issued to A $6000 in bonds secured by a mortgage 
on its property as collateral for a loan of $1500 and a prior debt of $500. In 
pursuance of authority given to him in case of default, A, after sending 
notice to the corporation, sold the bonds to the plaintiff for $2400. This was 
the total amount of A’s claims against the defendant, with accrued interest. 
The plaintiff had full knowledge of the circumstances under which the bonds 
had been issued. In this suit to foreclose the mortgage deed of trust, the trial 
court limited the plaintiff’s claim to $2400 with interest, instead of the face 
value of the bonds with interest. The plaintiff appealed. Held, that a pur- 
chaser with notice of corporate bonds pledged at a discount can recover only 
what he has paid for them. Judgment affirmed. St. Louis Union Trust Co. 
v. Universal Glass Co., 299 S. W. 132 (Mo. App. 1927). 

In some states statutes forbid the issuing of bonds at less than par or at 
more than a fixed discount. Ky. Stat. (Carroll, 1922) § 568; On10 GEN. 
Cope (Page, 1926) §8797; Wis. Stat. (1927) § 182.06. The requirement 
of the Missouri constitution that bonds be issued only for money actually 
received has been held to mean that bonds must be issued at par. Mudge v. 
Black, Sheridan & Wilson, 224 Fed. 919 (C. C. A. 8th, 1915). But see Stein 
v. Howard, 65 Cal. 616, 4 Pac. 662 (1884); Nelson v. Hubbard, 96 Ala. 238, 
11 So. 428 (1892); Westinghouse Elec. Co. v. Brooklyn Rapid Transit Co., 
256 Fed. 465 (S. D. N. Y. 1919). But the Missouri court has indicated that 
a pledge of bonds is not an issue within the meaning of the Missouri constitu- 
tion. See Dibert v. D’Arcy, 248 Mo. 617, 642, 154 S. W. 1116, 1123 (1913). 
But see Nat. Foundry & Pipe Works v. Oconto Water Co., 52 Fed. 29 (E. D. 
Wis. 1892). In Missouri the pledgee of bonds is not permitted to sell them. 
See Dibert v. D’Arcy, supra. But see Atlantic Trust Co. v. Woodbridge Canal 
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Co., 86 Fed. 975 (N. D. Cal. 1897); Turner v. Met. Trust Co., 207 Fed. 495 
(C. C. A. oth, 1913). See also 3 THompson, CorporaTIONS (3d ed. 1927) 
§ 2388. Consequently, the pledge of its bonds does not increase the indebted- 
ness of a corporation, unless they happen to come into the hands of a bona 
fide purchaser. Cf. Chavelle v. Washington Trust Co., 226 Fed. 400 (C. C. A. 
oth, 1915); Jn re Footville Condensed Milk Co., 229 Fed. 698 (C. C. A. 7th, 
1916). But it seems that the purpose of the Missouri constitution to protect 
corporate credit is violated by excessive pledges as well as by sales of bonds 
at a discount. See Pfister v. Milwaukee Elec. Ry., 83 Wis. 86, 88, 53 N. W. 
27, 28 (1892); Mayfield, etc. Co. v. Graves, etc. Co., 170 Ky. 56, 60, 185 
S. W. 485, 487 (1916). Moreover, by the weight of authority bonds cannot 
be pledged to secure an antecedent debt of the corporation issuing them. 
Kemmerer v. St. Louis Blast Furnace Co., 212 Fed. 63 (C. C. A. 8th, 1914); 
In re Progressive Wall Paper Corp., 229 Fed. 489 (C. C. A. 2d, 1916); Pacific 
Coast Pipe Co. v. Conrad City Water Co., 237 Fed. 673 (D. Mont. 1916). 
It should be immaterial that a new debt is also incurred when the pledge is 
made. It seems, therefore, that in the principal case the antecedent debt of 
$500 was improperly allowed as a secured claim. 


CorPoRATIONS — D1ssoLUTION — NONUSER OF FRANCHISE. —In 1870 the 
Texas Mutual Life Insurance Company was created by a special act of the 
Texas legislature. It discontinued all operations in 1880. In 1925, the de- 
fendants, claiming to have acquired the rights of the original incorporators, 
attempted to reorganize the company and commenced doing life insurance 
business, although not authorized by the insurance commissioner. The at- 
torney general brought quo warranto proceedings to terminate the corpora- 
tion for nonuser of its franchise. From a judgment for the defendant, the 
state appealed. Held, that the corporate charter be ‘cancelled. Judgment 
reversed. State v. Dilbeck, 297 S. W. 1049 (Tex. Civ. App. 1927). 

Nonuser of a corporate franchise, however great the lapse of time, does 
not ipso facto work a dissolution of the corporation. Syrian, etc. Church v. 
Ghize, 258 Mass. 74, 154 N. E. 839 (1927); Brock v. Poor, 216 N. Y. 387, 
111 N. E. 229 (1915). The policy of the law is against imposing the extreme 
penalty of corporate death’ without judicial determination, unless a charter 
or statutory provision for dissolution clearly and unmistakably requires that 
it be interpreted as self-executing. New York and Long Island Bridge Co. v. 
Smith, 148 N. Y. 540, 42 N. E. 1088 (1896); Brooklyn Steam Transit Co. v. 
Brooklyn, 78 N. Y. 524 (1879); Bloch v. O’Conner Mining and Mfg. Co., 
129 Ala. 528, 29 So. 925 (1900). But this policy has no application to a 
species of corporation designed to be of limited duration. Adams v. Hannah, 
158 N. E. 330 (Mass. 1927). In any case, it is well established that nonuser 
may be the basis of a guo warranto proceeding instituted by the attorney 
general for the purpose of dissolution. Edgar Collegiate Inst. v. People, 142 
Ill. 363, 32 N. E. 494 (1892); Att’y Gen. v. Superior, etc. Ry., 93 Wis. 604, 
67 N. W. 1138 (1896); HicH, Exrraorprinary LecAL Remepies (3d ed. 
1896) 605. Most of the decided cases have dealt with public service cor- 
porations, where it is clearly to the public interest to prevent the revival of 
a corporation which may have been granted its charter under conditions 
very different from those prevailing at the time of its attempted resuscitation. 
State v. Birmingham Waterworks Co., 185 Ala. 388, 64 So. 23 (1013); 3 
Coox, Corporations (8th ed. 1923) 2325. The action has, however, been 
maintained against a private corporation where a special public interest in 
dissolution was present. People v. Milk Exchange, 133 N. Y. 565, 30 N. E. 
850 (1892). Although it found the requisite public interest in the conduct of 
a life insurance business, the court in the instant case cogently suggests in 
addition that the state has a sufficient interest in the exercise of every corpo- 
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rate franchise it grants, whether public or private, to justify dissolution for 
nonuser. 


FEDERAL CoURTS— JURISDICTION — DiveRSITY oF CITIZENSHIP — SUIT 
AGAINST A STATE HicHway Commission. — An action for breach of contract 
was brought in a federal court against a state highway commission. The 
jurisdiction was based on diversity of citizenship. The statute creating the 
commission provided that it might sue and be sued by the name of “ The 
State Highway Commission” in any court upon any contract executed by 
it. Wyo. Comp. Stat. ANN. (1920) §§ 3025-37. From a judgment sustaining 
a demurrer to the complaint, the plaintiff appealed. Held, that there was 
diversity of citizenship, that this was not a suit against the state, and hence 
that the action might be maintained. Judgment reversed. Utah Const. Co. 
v. State Highway Comm. of Wyoming, 23 F.(2d) 638 (C. C. A. 8th, 1927). 

The court regards the highway commission as an entity separate from the 
state. But it holds no property and has no power to acquire it. Wyo. Comp. 
Stat. ANN. (1920) § 3025. A judgment against it would be impossible of exe- 
cution. The dissenting judge aptly describes such adjudication as “a mere 
gesture.” Moreover, the mere right to sue and be sued by the name of the 
commission does not make it a legal unit. Great Southern Fire Proof Hotel 
Co. v. Jones, 177 U. S. 449 (1900). It is not in fact an isolated entity which 
may have standing in a federal court. Cf. Port of Seattle v. Oregon & Wash- 
ingten R. R., 255 U. S. 56 (1921); Sloan Shipyard Co. v. U. S. Shipping 
Board Emergency Fleet Corp., 258 U. S. 546 (1922). The suit is in fact 
against the state through one of its administrative organs. Cf. In re Ayres, 
123 U. S. 443 (1887). As such, it runs counter to the Eleventh Amendment 
to the Constitution. Murray v. Wilson Distilling Co., 213 U. S. 151 (1910); 
Lankford v. Platte Iron Works, 235 U.S. 461 (1915). See (1909) 22 Harv. 
L. Rev. 289. But a state may waive its objection to suit, and it may be 
deemed to have done so here, since the statute provides that the commission 
may be sued in “any court.” Reagan v. Farmers’ Loan & Trust Co., 154 
U. S. 362 (1804). Cf. Smith v. Reeves, 178 U. S. 436 (1900); Beers v. 
Arkansas, 20 How. 527 (U. S. 1857). But the establishment of consent to 
suit by the state leaves a further difficulty. A state is not a citizen and a 
suit against a state may not be brought in the federal court on the ground 
of diversity of citizenship. Postal Telegraph Co. v. Alabama, 155 U. S. 482 
(1894). This difficulty may not be surmounted on the ground that the state 
consents. Minnesota v. Northern Securities Co., 194 U.S. 48 (1904). If 
for no other reason, the action should have been dismissed on this ground. 


HusBAND AND WIFE— AVOIDANCE OF MARRIAGE FOR FRAUD AND FOR 
INSANITY — INSANE PERSON’s ABILITY TO HAvE AN INTENT TO DEFRAUD. — 
The plaintiff, in an action to annul her marriage with the defendant on the 
ground of fraud, alleged that the defendant had made false representations 
concerning the soundness of his mind. Prior to the marriage he had been 
adjudged insane, but during the hasty courtship this fact had been concealed. 
Held, that since an insane person is incapable of making a binding contract, 
and since he is not liable for torts requiring “ malice, therefore intention,” he 
is incapable of the intent to defraud which is the basis of an action for annul- 
ment on the ground of fraud. Complaint dismissed. Chaddock v. Chaddock, 
130 Misc. 900, 226 N. Y. Supp. 152 (1927). 

Both the decision and the premises upon which it is based seem question- 
able. Many courts hold that if no advantage is taken of the lunatic and the 
insanity is unknown to the other party, an executed contract is binding. 
Moulton v. Camroux, 2 Ex. 487 (1848), aff'd, 4 Ex. 17 (1849); Mutual Life 
Ins. Co. v. Hunt, 79 N. Y. 541 (1880); 1 Wittiston, ConTRACTS (1920) 
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494. Other jurisdictions declare that the contract is at least effective until the 
lunatic has made a proper recission. See WILLISTON, op. cit. supra, 492, 497. 
But even assuming, as the court does, that his agreement is not binding, the 
reason for the rule is not that he is incapable of the necessary intent or mani- 
festation of assent, but that an incompetent should be permitted to avoid 
transactions which are oppressive. The court’s second premise, that a lunatic 
is not liable for torts involving “ malice, therefore intention,” is supported 
by authority. Wéilliams v. Hays, 143 N. Y. 442, 446, 38 N. E. 449, 450 
(1894); Irvine v. Gibson, 117 Ky. 306, 77 S. W. 1106 (1904). But malice 
and intent, especially in the action of fraud, are not the same. Polhill v. 
Walter, 3 B. & Ald. 114 (1832). A child six years old has been held liable for 
a tort requiring intent. Magee v. Willing, 31 Leg. Int. 37 (Pa. 1824); 
BoHLEN, Cases ON Torts (2d ed. 1925) 25. A lunatic who is clever enough 
to win a lady’s hand would seem equally capable. And although an insane 
person ought not be required to answer in damages for torts of malice, or 
perhaps even for mere negligence, the policy of protecting incompetents is 
sufficiently observed without giving them free license to cheat. Cf. Bohlen, 
Liability in Tort of Infants and Insane Persons (1924) 23 Mic. L. REv. 9. 
The decision is hardly in line with the New York courts’ liberality in annuling 
marriages for fraud. Di Lorenzo v. Di Lorenzo, 174 N. Y. 467, 67 N. E. 63 
(1903). See Vanneman, Annulment of Marriage for Fraud (1925) 9 MINN. 
L. REv. 497. The court’s attitude in the instant case, however, is easily ex- 
plained, since the plaintiff was attempting to circumvent a previous decision 
which held that a marriage with an insane person could be avoided for in- 
sanity only at the instance of the lunatic. Hoadley v. Hoadley, 244 N. Y. 
424, 155 N. E. 728 (1927). See (1927) 27 Cox. L. Rev. 845. This rule has 
recently been abrogated by statute. N. Y. Laws 1928, c. 83. 


INHERITANCE TAXES — STATE INHERITANCE Tax ON GOVERNMENT Bonps 
LocaTED IN ANOTHER STATE. — The decedent died domiciled in Connecticut. 
At his death he owned among other property bonds of the United States 
which were physically located in New York, a savings account in a New York 
bank, and a small amount of bank bills and coins in a deposit box in New 
York. The state court held that the savings account was intangible prop- 
erty and thus taxable in Connecticut, but that the bonds as well as the bills 
and coins were to be treated as tangible property and were taxable only at 
their physical situs. Both parties appealed. Held, that the judgment was 
correct except that the bonds were to be treated as intangibles, and were thus 
taxable at the domicil. Affirmed in part and reversed in part. Blodgett v. 
Silberman, 48 Sup. Ct. 410 (U. S. 1928). 

A state may not levy an inheritance tax on tangible personal property per- 
manently located abroad. Frick v. Pennsylvania, 268 U. S. 473 (1925); 
(1925) 39 Harv. L. Rev. 250. There had been some suggestion in accordance 
with the holding of the state court in the principal case that the debt rep- 
resented by bonds was so “inseparable from the paper” that bonds should 
be treated as chattels and subject to this rule. See Holmes, J., in Blackstone 
v. Miller, 188 U. S. 189, 206 (1903); State Tax on Foreign-held Bonds, 15 
Wall. 300, 324 (U.S. 1872). Cf. Beale, Jurisdiction to Tax (1919) 32 Harv. 
L. Rev. 587, 598; Beale, Progress of the Law — Taxation (1925) 38 Harv. L. 
Rev. 281, 287. And cf. (1926) 14 Cauir. L. Rev. 225; (1927) 40 Harv. L. 
Rev. 651. Contra: Succession of Rosenthal, 163 La. 673, 112 So. 525 (1927). 
The Supreme Court’s decision at last disposes of this contention. It had 
already been determined that an ordinary bank account was subject to an 
inheritance tax in the state where the bank was located. Blackstone v. Miller, 
supra. The same rule has been applied to notes and it may be supposed that 
bonds are subject to the same principle. Wheeler v. Sohmer, 233 U.S. 434 
(1914). This makes possible undesirable double taxation. On the other 
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hand it has been decided that notes are not subject to a property tax in the 
state in which they are merely physically located. Buck v. Beach, 206 U. S. 
392 (1907). But cf. New Orleans v. Stempel, 175 U. S. 309 (1899). Since 
the principal case settles that bonds are to be treated as intangibles, it would 
seem to follow that they, too, would not be subject to a property tax at the 
situs of the paper. Cf. Jack v. Walker, 79 Fed. 138 (C. C. S. D. Ohio 1897). 
But see State v. St. Louis County Court, 47 Mo. 594 (1871). The distinction 
between bonds and bank notes seems to be one of degree only, but the fact 
er the latter pass current makes their relation to ordinary chattels a very 
close one. 


JurispIcTION —IN GENERAL— ALLEGIANCE AS A BASIS FOR IMPOSING 
OBLIGATION FOR FAILURE OF CITIZEN TO RETURN TO UNITED States. — A fed- 
eral statute provides that a citizen of the United States may be ordered to 
return from abroad to appear as a witness in a criminal action in the United 
States courts if his attendance is desired by the prosecuting officials. 44 
Stat. 835 (1927), 28 U. S.C. A. (1927) §§ 711-18. It is further provided 
that the United States consul shall serve the subpoena on the witness and 
tender him his travelling expenses. If the witness refuses to appear, the court 
is empowered to levy a fine, which may be satisfied out of his property within 
the United States. In accordance with this statute, the defendant, having 
failed to appear after service of a subpoena on him in France, was ordered to 
show cause why he should not be adjudged guilty of contempt; and his prop- 
erty to the extent of $100,000 was seized. A copy of this order and notice of 
all the proceedings were personally served on the defendant. His attorneys 
appeared specially and moved that the order be vacated on the ground that 
the court had no jurisdiction over the defendant and that the statute pur- 
porting to confer jurisdiction was unconstitutional. Held, that the motion be 
overruled. United States v. Blackmer, reported in U. S. Daily, Mar. 24, 1928, 
at p. 196 (Sup. Ct. D. C.). 

The allegiance owed by a citizen to his state has frequently been declared 
sufficient to give personal jurisdiction over a citizen abroad. See Schibsby v. 
Westenholz, L. R. 6 Q. B. 155, 161 (1870); ConFiict or LAws RESTATEMENT 
(Am. L. Inst. 1926) §85; Commentaries § 85. But cf. Gavin Gibson & Co. 
v. Gibson, [1913] 3 K. B. 379. This allegiance is considered as owed in re- 
turn for protection furnished by the state. See Minor v. Fappersett, 21 Wall. 
162, 166 (U. S. 1874); Mrtter, ConstiruTion or UNiTep States (1891) 
204, 295. Thus, income received from property situated abroad by a citizen 
domiciled abroad may be taxed by the sovereign to whom allegiance is owed. 
Cook v. Tait, 265 U.S. 47 (1924). Also, offenses by citizens against the crim- 
inal laws of the state, though committed beyond its territory, have been pun- 
ished by the state. United States v. Bowman, 260 U.S. 94 (1922). See Con- 
FLIcT OF LAws RESTATEMENT, supra, §68; ComMENTARIES § 68. Although 
apparently the first square decision on the point, the principal case seems to 
be correct in holding that allegiance gives the personal jurisdiction necessary 
to order a citizen, resident abroad, to do an affirmative act, and to make his 
refusal a crime. Moreover, the reasonable notice required by the statute sat- 
isfies the constitutional guaranty of due process. Granting this, no difficulty 
is found with satisfying the contempt judgment out of the recusant witness’ 
property situated within the country, since this procedure is paralleled by the 
familiar process for the attachment of the property of a non-resident defend- 
ant by an action quasi in rem. Cooper v. Reynolds, 10 Wall. 308 (U. S. 
1870). See Pennoyer v. Neff, 95 U.S. 714, 723 (1877). 


LANDLORD AND TENANT — EQUITABLE RELIEF FROM FORFEITURE OF LEASE 
— Errect or Executory Accorp Mape UNDER MISTAKE or LAw. — L leased 
premises to 7, reserving a right of entry for breach of the covenant to pay 
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rent. 7 being in default, L obtained a writ of possession. In consideration 
of L’s forbearance from executing the writ, T undertook in writing, inter alia, 
to pay the arrears and give up possession at the end of three months. Before 
the end of that period T brought an action for relief from forfeiture for non- 
payment of rent, under the Judicature Act. (1925) 15 & 16 Geo. V, c. 40, 
§ 46. JL contended that T had precluded himself from such relief by his 
agreement to surrender possession. It appeared that T was unaware of this 
opportunity for relief at the time of the agreement. The trial court granted 
the relief sought, and L appealed. Held, that the relief be granted. Judg- 
ment affirmed. Nance v. Naylor, [1928] 1 K. B. 263. 

The Act of 1925 leaves the tenant’s right to relief from forfeiture still sub- 
stantially governed by ordinary equity principles. See (1926) 70 Sot. J. 
1082. It is settled law that equity may grant relief from a forfeiture for 
non-payment of rent. . Shiro v. Paganucci, 113 Me. 213, 93 Atl. 358 (1915); 
1 Pomeroy, Equiry JURISPRUDENCE (4th ed. 1918) § 453. But see Harld 
Holding Co. v. Laird, 136 Atl. 731 (N. J. Eq. 1927). But it is a matter of 
discretion, not of vested right, and the equities will be balanced in each case. 
Olympic Auditorium, Inc. v. Superior Court, 253 Pac. 944 (Cal. App. 1927); 
Stanhope v. Haworth, 3 T. L. R. 34 (1886). And in any case, either by 
statute or by decision, payment of the arrears is made a condition precedent 
to relief. (1852) 15 & 16 Vict. c. 76, §211; Kann v. King, 204 U.S. 43 
(1907); 1 ‘PomERoy, op. cit. supra § 450. In the principal case, therefore, the 
parties seem to have entered into an agreement, supported by good con- 
sideration, which, while it stands, is inconsistent with the claim; and although 
relief will not be given for a mistake as to general law, equity may set aside 
a contract for a mistake as to antecedent legal rights. Blakeman v. Blakeman, 
39 Conn. 320 (1870); Reggio v. Warren, 207 Mass. 525, 93 N. E. 805 (1911); 
2 Pomeroy, op. cit. supra § 849. But see Security Life Ins. Co. v. Leeper, 
171 Ark. 77, 83, 284 S. W. 12, 14 (1926). But such mistake should go to the 
basic assumption of the parties. Jn re Roberts, [1905] 1 Ch. 704; Bronson 
v. Leibold, 87 Conn. 293, 87 Atl. 979 (1913). Cf. Hickman v. Berens, [1895] 
2 Ch. 638; 3 Wittiston, Contracts (1920) §1544. And in the principal 
case, it is by no means certain that the parties would not have entered into the 
contract if they had been fully cognizant of the law, since the tenant might 
well have been williag to barter away the opportunity for later relief in 
return for present undisturbed possession. A court should be loath to set 
aside a reasonable agreement in settlement of the parties’ difficulties, even 
though they were not entirely clear as to their legal rights. Cf. Dalpine v. 
Lume, 145 Mo. App. 549, 122 S. W. 776 (1909). 


MUNICIPAL CoRPORATIONS — PRoPERTY — City’s RIGHT TO STREET BARRED 
By EquiTABLe EstoppeL.—A piece of land was dedicated to the city for 
street purposes in 1880, but was never used by the city. P, becoming an abut- 
ting owner in 1905, built over a part of the land, spending several thousand 
dollars in improvements. In 1909 he constructed a cement driveway over 
the land, despite the city’s refusal to give a permit therefor on the ground 
that it was a public street. The city assessed and P paid taxes on the land for 
over twenty years, and the city also put in a concrete walk at such an angle 
as to indicate that no further extension of the street over the disputed area 
was intended. P now seeks to enjoin the city from using the land as a street. 
From a decree granting the injunction, the defendant appealed. Held, that 
the city is estopped from asserting its right to the land. Decree affirmed. 
Dabney v. City of Portland, 263 Pac. 386 (Ore. 1928). 

By an Oregon statute, title to land dedicated to a city for street purposes 
cannot be acquired by adverse possession. Ore. Laws (Olson, 1920) § 4704. 
And this is generally the law in the absence of a statute. Klinkert v. City of 
Racine, 177 Wis. 200, 188 N. W. 72 (1922); Shultz v. City of Oskaloosa, 193 
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Iowa 781, 187 N. W. 867 (1922). See Clare v. Wogan, 216 N. W. 739 (Iowa 
1927). Acity may nevertheless be estopped from asserting its title by affirm- 
ative acts of its officials acting in their governmental capacity. Krause v. City 
of El Paso, 101 Tex. 211, 106 S. W. 121 (1907); 3 Ditton, Munictpar Cor- 
PORATIONS (5th ed. 1911) § 1194; (1904) 17 Harv. L. Rev. 273. The errone- 
ous levying of taxes, however, has generally been held not to be such a repre- 
sentation as will operate as an estoppel. Kinsolving v. Lasswell Lumber Co., 
300 S. W. 506 (Mo. 1927); Eisenhart v. City and County of Denver, 27 Colo. 
App. 470, 150 Pac. 729 (1915). Nor will laches or inattention of officials 
_ raise an estoppel. City of Beckley v. Wolford, 140 S. E. 344 (W. Va. 1927). 
But cf. Sanitary Dist. of Chicago v. Metropolitan, etc. Ry., 241 Ill. 622, 89 
N. E. 800 (1909). But even though other elements be present, there can 
properly be no estoppel where the one using the land knows the state of the 
title. Russell v. Watts, 25 Ch. D. 559 (1883); Bower, Estoppet By REPRE- 
SENTATION (1923) § 391. Although the court in the principal case declared 
that the claimant acted in good faith, it can scarcely be contended, in face of 
the solicitation and refusal of a permit to build on the land, that he did not 
have actual knowledge of the city’s rights. After the city’s express refusal, he 
clearly proceeded at his peril. Clare Hall v. Harding, 6 Hare 273 (1848); 
Bower, op. cit. supra § 395. It seems that here, as in other cases of particular 
hardship, the court overlooked the absence of any true estoppel; and, in 
effect, allowed adverse possession to ripen into title, thus circumventing the 
statute. See (1917) 30 Harv. L. REv. 769. 


RAILROADS — STATE REGULATIONS: IN GENERAL— CONTRACT TO SUPPLY 
Cars AS A PREFERENCE. — The plaintiff alleged that he made a contract with 
the defendant railroad corporation whereby the latter agreed to supply him 
with two cars each week, and that the defendant failed to furnish the stipu- 
lated number of cars. The defendant demurred on the ground that the alleged 
contract was illegal under the South Carolina Code, which provides that it 
shall be unlawful for any carrier “to allow any rebate, drawback, or other 
advantage in any form.” S. C. Cope or Laws (1922) § 4842. The demurrer 
was overruled, and a verdict and judgment rendered for the plaintiff. The 
defendant appealed. Held, that the contract did not constitute a drawback 
within the meaning of the statute. Case remanded for further proceedings. 
Strock v. Southern Ry., 140 S. E. 470 (S. C. 1927). 

The complaint in the principal case did not indicate whether the cars for 
which the plaintiff contracted were to be used in interstate or intrastate com- 
_merce, and the case was remanded to have this fact ascertained. If the 
former, the state court is bound by a contrary decision of the Supreme Court 
which held that a contract, identical with that in the instant case but relating 
to interstate commerce, was invalid as being a preference within the meaning 
of § 3 of the Interstate Commerce Act. 24 Stat. 380 (1887), 49 U. S.C. A. 
(1928) § 3; Davis v. Cornwell, 264 U.S. 560 (1923). Cf. Chicago & Alton 
R. R. v. Kirby, 225 U. S. 155 (1912). See 2 WATKINS, SHIPPERS AND Car- 
RIERS (3d ed. 1920) 992. Cf. (1854) 17 & 18 Vict. c. 243. However, even if 
the contract contemplated only intrastate shipments, the result reached seems 
questionable. In the absence of any contract, a carrier is bound to furnish 
only a reasonable number of cars proportionate to the total number available, 
which varies with seasonal demands. Maudlin v. Seaboard Air Line R. R., 
73 S. C. 9, 52 S. E. 677 (1905); Cumbie v. St. Louis, etc. Ry., 105 Ark. 
415, 151 S. W. 240 (1912). Cf. Interstate Commerce Act, §1(11), 24 
Stat. 379 (1887), 49 U. S.C. A. (1928) §1(11). See 4 RAmRoaps 
(3d ed. 1922) §§ 2216-19; SweNson, NATIONAL GOVERNMENT AND BusI- 
NESS (1924) § 202. But where a carrier contracts to furnish a definite num- 
ber of cars, it undertakes an absolute liability which is not excused by a sea- 
sonal shortage or any other form of impossibility. Clark v. Ulster & D. 
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R. R., 189 N. Y. 93, 81 N. E. 766 (1907); Chattanooga S. R. R. v. Thompson, 
133 Ga. 127, 65 S. E. 285 (1909); Cumbie v. St. Louis, etc. Ry., supra. See 
4 ELLior, op. cit. supra, § 2222. Thus independent of the existence of a car 
shortage, it would seem that the absolute liability of the carrier is of sufficient 
economic value to the shipper to constitute an advantage within the meaning 
of the statute. Cf. Chesapeake & Ohio Ry. v. Westinghouse, 270 U. S. 260 


(1926). 


RECEIVERS — ALLOWANCE AND PAYMENT OF CLAIMS — CONCLUSIVENESS 
oF JUDGMENTS OBTAINED IN SuITs PENDING IN OTHER Courts AT TIME OF 
APPOINTMENT OF RECEIVER. — While a suit by the appellant against the M 
corporation was pending in a New York court, a creditor’s bill against the 
corporation was filed in the federal district court. The federal court ap- 
pointed a receiver for the corporation, and restrained the appellant from 
prosecuting his case in the state court. On appeal, it was held that § 265 of 
the Judicial Code required that the appellant be allowed to continue his suit, 
but that any judgment he might obtain there could be contested de novo by 
the receiver. See 36 SraT. 1162 (1911), 28 U. S.C. A. (1927) §379. The 
appellant secured a judgment in the state court, filed a claim in the receiver- 
ship proceedings, and offered the judgment roll to prove his claim. From an 
order disallowing the claim, he appealed. Held, that the judgment of the 
state court is conclusive as to the existence and amount of the claim. Order 
a Hatch v. Morosco Holding Co., 19 F.(2d) 766 (C. C. A. 2d, 
1927). 

Where the appointment of a receiver accompanies a decree of dissolution 
of a corporation, all pending suits against the corporation are necessarily 
abated. Pendleton v. Russell, 144 U. S. 640 (1892); SMITH, RECEIVERSHIPS 
(1897) § 230(i); (1920) 8 A. L. R. 441, 499, note. But cf. Taylor v. Gray, 
59 N. J. Eq. 621, 44 Atl. 668 (1899). But where the corporation continues 
to exist, the appointment of a receiver for its property does not in itself stay 
suits pending against the corporation, if a judgment in such a suit would not 
interfere with the property in the receiver’s hands. City of New York v. 
Illinois Surety Co., 180 App. Div. 513, 167 N. Y. Supp. 752 (1917); (1920) 
8 A. L. R. 441, 443, note; Ann. Cas. r915C 1248, note. Cf. Horn Sons v. 
Hoffman, 24 F.(2d) 162 (C. C. A. 3d, 1928). Against this rule, it has been 
urged that where all the corporation’s assets are under the management of 
the receiver, the corporation is stripped of all means of defense, and that a 
judgment might easily be obtained against it on an unfounded claim, or 
through collusion with its officers. Morton v. Stone Harbor Improvement 
Co., 44 Atl. 875 (N. J. 1899). Cf. Danforth v. Nat. Chemical Co., 68 Minn. 
308, 312, 71 N. W. 274, 276 (1897). But it seems that the receiver could 
defend if he wishes, and collusion should be affirmatively shown before the 
judgment is held invalid. See Mercantile Trust Co. v. Pittsburgh & W. R. R., 
29 Fed. 732, 733 (C. C. W. D. Pa. 1887); Pringle v. Woolworth, 90 N. Y. 
502, 511 (1882). Moreover, it seems clear that such a judgment should be 
conclusive as to the existence and amount of the plaintiff’s claim, when offered 
in the receivership proceedings. Pine Lake Iron Co. v. La Fayette Car 
Works, 53 Fed. 853 (C. C. Ind. 1893); Pringle v. Woolworth, supra; Hicu, 
RECEIVERS (4th ed. 1910) § 318. But see Lawson v. Dunn, 49 Atl. 1087, 
1088 (N. J. 1901). Cf. Danforth v. Nat. Chemical Co., supra. Otherwise, 
the right to sue would be practically useless, for although the judgment may 
be enforced when the property is released to the corporation, this possibility 
will be of little value in most cases. See Heath v. Missouri, Kansas & Texas 
Ry., 83 Mo. 617, 621 (1884). 

RIGHT OF Privacy — INFRINGEMENT — PLACARDING DEBTOR AS INVASION 
oF THE Ricut.— The defendant exhibited in his public show window a 
placard stating that the plaintiff was indebted to him and that “if promises 
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could pay an account, this account would have been paid long ago.” The 
plaintiff admitted the truth of the statement but alleged that the defendant’s 
act caused him great mental suffering and humiliation. The trial court over- 
ruled the defendant’s demurrer to the complaint, and from a judgment for 
the plaintiff, the defendant appealed. Held, that the complaint stated a cause 
of action for the invasion of the right of privacy. New trial granted on 
another ground. Brents v. Morgan, 299 S. W. 967 (Ky. 1927). 

The conspicuous posting of placards requesting the payment of a debt has 
been held libelous. Thompson v. Adelburg, 181 Ky. 487, 205 S. W. 558 
(1918). See (1918) 3 A. L. R. 1596. But truth is usually a complete defense 
to a civil action for libel. Tingle v. Worthington, 215 Ala. 126, 110 So. 143 
(1926) ; Enterprise Co. v. Wheat, 290 S. W. 212 (Tex. Civ. App. 1926). See 
Plummer v. Commercial Tribune Co., 208 Ky. 210, 215, 270 S. W. 793, 705 
(1925). Some states, however, permit truth as a defense only if the publica- 
tion was made for a justifiable purpose. Florida Pub. Co. v. Lee, 76 Fla. 
405, 80 So. 245 (1918); Wertz v. Sprecher, 82 Neb. 834, 118 N. W. 1071 
(1908). But even in these jurisdictions, the plaintiffs could not have re- 
covered, for since the publication was not libelous per se, special damage 
had to be proved. See NEWELL, SLANDER AND LIBEL (4th ed. 1924) § 750. 
And mental suffering alone does not constitute special damage. See Garrison 
v. Sun Printing and Pub. Ass’n, 207 N. Y. 1, 5, 100 N. E. 430, 431 (1912); 
Vail v. Pennsylvania R. R., 136 Atl. 425, 427 (N. J. 1927); 1 STREET, 
FouNDATIONS OF LEGAL L1ABILITY (1905) 461 et seg. This situation demon- 
strates the inadequacy of the law of libel to protect the individual against 
unwarranted publicity of his private affairs. Cf. Adams, The Right to 
Privacy and Its Relation to the Law of Libel (1905) 39 Am. L. REv. 37. 
The court avoided this difficulty by considering the injury as an invasion of 
the right of privacy, a right which it had previously recognized. Foster- 
Milburn Co. v. Chinn, 134 Ky. 424, 120 S. W. 364 (1909). See (1910) 8 
Micu. L. Rev. 221. Practically every case which thus far has recognized the 
right of privacy has involved the use of the plaintiff’s name or picture, 
without his consent, for purposes of trade. Pavesich v. New Eng. Life Ins. 
Co., 122 Ga. 190, 50 S. E. 68 (1905); Munden v. Harris, 153 Mo. App. 652, 
134 S. W. 1076 (1911); Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918). 
See (1919) 28 YALE L. J. 269; (1915) 28 Harv. L. Rev. 689. The property 
element involved in these cases may well have influenced the decisions. See 
Edison v. Edison Polyform Co., 73 N. J. Eq. 136, 141, 67 Atl. 392, 304 
(1907); Munden v. Harris, supra, at 659, 134 S. W. at 1078. The principal 
case makes an apparently desirable extension of the doctrine protecting the 
right of privacy. It is hoped that it will strengthen the enjoyment of man’s 
“right to be let alone.” See Warren and Brandeis, The Right to Privacy 
(1890) 4 Harv. L. Rev. 193, 195, 218; Pound, Jnterests of Personality (1915) 
28 Harv. L. REV. 343, 361 et seg. But cf. (1928) 26 Micn. L. Rev. 682. 
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THE SUPREME CourRT OF THE UnrTep States. By Charles E. Hughes. New 
York: Columbia University Press. 1928. pp. 269. 


So seldom do we have ex-Justices of the Supreme Court in full intellectual 
and physical vigor that when one of the most distinguished of them delivers 
lectures on the subject of the great tribunal of which he has been a member, 
we naturally look forward to some new insight into the chambered process by 
which our fundamental law is recurrently made. Mr. Hughes, however, has 
deliberately disappointed us. When he tells of the procedure adopted by the 
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Court for considering cases in conference, he is at pains to add that he is not 
revealing any confidence gained during his term of office. While it may be 
from personal experience that he tells us that “it is safe to say that no mem- 
ber of the Supreme Court is under any illusion as to the mental equipment of 
his brethren,” the same observation might safely be made by any diligent 
reader of dissenting opinions. 

Of course it was a vain hope that Mr. Hughes should make public what he 
learned about the court from his participation in its closed conferences. Our 
common conventions are too strong. So long as judicial deliberations are 
deemed to be confidential, it will be bad manners for one who has been initi- 
ated into the mysteries to ‘reveal them to an outside world. Yet a brief might 
be written in favor of the view that there should be nothing secret about the 
sittings of what within its sphere is perhaps the most powerful governing body 
in the world. A sense of taste may forbid reminiscences about the frailties 
of surviving colleagues, but would it be too indiscreet for an ex-Justice to tell 
something of how the talk in conference differs from the formalities of pub- 
lished opinions? The differences between good reasons and real reasons must 
apply as well to judges as to university presidents and faculties and men at 
large. It may be that real reasons are more candidly given and more deliber- 
ately weighed if the seal of secrecy is known to be secure and that therefore 
the process of adjudication is the better because it is revealed only by its 
fruits. Yet one may still indulge in the futile speculation whether a democ- 
racy might not ask that the judicial arbiter of some of its most important 
destinies should be subject to the check that would be laid upon it by a record 
of its deliberations that should at some time be available to the public. 

The story of the Legal Tender Decisions, upon which Mr. Hughes touches, 
may afford material for opposing points of view as to the wisdom of such a 
proposal. Mr. Hughes tells of Justices Grier and Fieid, who remained on the 
bench after their minds had become impaired. The relation of Mr. Justice 
Grier to the first legal tender decision is revealed more fully in a memo- 
randum drawn up by Mr. Justice Miller and signed by him and Justices 
Swayne, Davis, Strong, and Bradley.1_ One who reads this memorandum ? 


1 This memorandum is printed in Braptey, MisceLLANEOUS WRITINGS (1902) 
71-74, and also in (1902) 5 Law Nores 229. 

2 Mr. Hughes does not indicate that he is aware of the memorandum. He says 
(p. 75): “On the other hand, some judges have stayed too long upon the bench. 
An unfortunate illustration was that of Justice Grier who had failed perceptibly at 
the time of the first argument of the legal tender case. As the decision was delayed 
he did not participate in it. A committee of the Court waited upon Justice Grier 
to advise him of the desirability of his retirement and the unfortunate consequences 
of his being in a position to cast a deciding vote in an important case when he was 
not able properly to address himself to it.” 

The memorandum was written to be filed with the clerk as an answer to a 
memorandum filed by Chief Justice Chase criticizing the new majority of the 
court (after the appointment of Justices Strong and Bradley) for insisting upon 
considering anew the question of the constitutionality of the Legal Tender Acts. 
It says in part: 

‘Much stress is laid in the paper we are considering [the Chase memorandum ] 
upon the long deliberation, the clear majority and the liberality of the Court in 
giving time to the minority to file the dissent in Hepburn v. Griswold, and we are 
freely told the steps in conference which led to the final result. The minority in 
that case are profoundly impressed with the belief that the circumstances of that 
decision, if well understood, would deprive it of the weight usually due to the de- 
cisions of this Court. The cases had been on hand eighteen months or more. 
There was no pressure for a decision. There was one vacancy on the bench. Under 
these circumstances the minority begged hard for delay until the bench was full. 
But it was denied. When, after all this argument and protracted consideration, the 
case was taken up in conference, and was there discussed for three or four hours, in 
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may well doubt whether four members of a bench of seven, soon to be in- 
creased to nine, would have insisted upon an immediate decision declaring un- 
constitutional an important act of Congress, if they had known that the inti- 
mate details of the proceeding would some day become public. On the other 
hand, one who feels that the sanctity of constitutional law is enhanced and 
protected by concealment of its processes will point to the Miller memoran- 
dum as the best possible proof of the wisdom of such an attitude. A distin- 
guished New York practitioner has expressed regret that a still more distin- 
guished New York judge should have written a philosophical essay disclosing 
that the judicial mind is a human mind in its process of reaching conclusions. 


which discussion every judge took part, the vote was taken and the Court was 
found to be equally divided on affirming or reversing the judgment of the Court 
e.g of Kentucky. This would have affirmed the judgment but settled no 
principle. 

“An attempt was then made to convince an aged and infirm member of the 
Court that he had not understood the question on which he voted. He said that he 
understood the Court of Appeals had declared the legal tender law unconstitutional, 
and he voted to reverse that judgment. As this was true, the case of Hepburn v. 
Griswold was declared to be affirmed by a Court equally divided, and we passed to 
the next case. 

“This was the case of McGlyn, Ex., v. Magraw, and involved another aspect of 
the legal tender question. In this case the venerable Judge referred to, for whose 
public services and character we entertain the highest respect, made some remarks. 
He was told that they were inconsistent with his vote in the former case. He was 
reminded that he had agreed with a certain member of the Court in conversation 
on propositions differing from all the other judges, and finally his vote was ob- 
tained for affirming Hepburn v. Griswold, and so the majority, whose judgment is 
now said to be so sacred, was obtained. 

“To all this we submitted. We could do nothing else. In a week from that day 
every Judge on the bench authorized a committee of their number to say to the 
Judge who had reconsidered his vote, that it was their unanimous opinion that he 
ought to resign. 

“These are the facts. We make no comment. We do not say he did not agree 
to the opinion. We only ask, of what value was his concurrence, and of what 
value is the judgment under such circumstances.” BRADLEY, op. cit. supra note 1. 

Mr. Hughes writes of Hepburn v. Griswold as follows: “The decision was by 
a bench of seven, and three Justices dissented. On the day that the opinion was 
delivered by Chief Justice Chase, President Grant nominated William Strong of 
Pennsylvania and Joseph P. Bradley of New Jersey to fill the two vacancies. The 
action of the Court, taken soon after their confirmation, in ordering a reargument 
of the constitutional question and then declaring that the legal tender act was con- 
stitutional, the two new judges joining with the three judges, who had dissented 
in the Hepburn case, to make the majority, caused widespread criticism. From the 
standpoint of the effect on public opinion, there can be no doubt that the reopen- 
ing of the case was a serious mistake and the overruling in such a short time, and 
by one vote, of the previous decision shook popular respect for the Court. There 
was no ground for attacking the honesty of the judges or for the suggestion that 
President Grant had attempted to pack the Court. Both the new judges were able 
and honest men, Justice Bradley being one of the strongest men who have sat on 
the bench. President Grant stated that he knew nothing of the decision of the 
Court at the time of the appointment, and it has been well said that in view of the 
fact that every prominent Republican lawyer apparently considered the legal 
tender act to be constitutional and practically every State Court had so held it 
would have been difficult for the President to find any qualified men of his own 
party who had any other opinion. The Court alone was responsible for the unfor- 
tunate effect of its change of front and for its action in reopening the case which 
might well have been considered closed. The argument for reopening was strongly 
presented in view of the great importance of the question, but the effect of such a 
sudden reversal of judgment might easily have been foreseen. Stability in judicial 
opinions gy no little impoftance in maintaining respect for the Court’s work ” 
(pp. 52-53). 
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Mr. Hughes does not emulate Judge Cardozo in disclosing how the judicial 
mind works in deciding constitutional issues. There are three long chapters 
on the constitutional decisions of the Supreme Court which give a clear and 
convenient review of the major outlines of our constitutional system as 
evolved by judicial decision. We know that Mr. Hughes knows that the 
process is a human one, for he says that “in truth, judges will have their con- 
victions, and it is of the essence of the appropriate exercise of judicial power 
that these should be independently expressed.” * There is no suggestion 
from him that the Constitution has ordained the conclusion that can muster 
five judicial votes instead of four, though he may believe that the Constitu- 
tion has ordained that the conclusion of the five must count. What he says 
is that “it is doubtful to say the least if Congress would have the constitu- 
tional authority to fetter the exercise of the judicial power by giving the con- 
trol of it to a minority of the Court.” This may, however, be merely a con- 
ventional way of prognosticating that at least five Justices of the Supreme 
Court would adduce the Constitution in favor of a judicial conclusion that 
Congress may not require more than a bare majority for the judicial annul- 
ment of a statute. We all have to indulge in the convenient shorthand of say- 
ing that the Constitution forbids or allows what the Supreme Court has held 
that it forbids or allows, and we talk in terms of practical results without 
meaning to be registered as to our insight or lack of insight into the process. 

This makes it difficult to discover and assess the personal attitudes of Mr. 
Hughes. There are frequent indications that his mode of expression is more 
formal than his mode of thought. There is evidence throughout of a deliber- 
ate and sustained caution, prompted by a feeling for the proprieties. The 
general tone makes us fairly certain that he did not mean to be ambiguous 
when he says that “ Edward D. White in the quality of his work was as dis- 
tinguished while Associate Justice as in his Chief Justiceship.” One of the 
best passages to indicate that Mr. Hughes very likely sees more than he says 
is one on the distinction between issues of policy and issues of constitu- 
tionality: 

“ Another established principle is that the Supreme Court does not undertake to 
review questions of legislative policy. Here we meet one of the pleasant assump- 
tions which make our system of government workable. For the purposes of the 
courts, the legislature within its sphere is deemed to possess all available knowledge 
and to be the treasure-house of wisdom. So long as it acts within the limits of 
legislative power, the actualities of legislative processes are not the subject of judi- 
cial consideration. 

“ When the Court is dealing with the question whether a legislative act is arbi- 
trary, and transcends the limits of reason which are deemed to be embraced in the 
fundamental conception of due process of law or of equal protection of the laws, 
it may be difficult to draw the line between what is regarded as wholly unreason- 
able and what is deemed to be unwise. It is doubtless true that men holding strong 
convictions as to the unwisdom of legislation may easily pass to the position that 


8 Two other passages show that Mr. Hughes does not think constitutional law 
automatic or axiomatic: 

“ Tf conscientious, able and independent men are put upon the bench, you cannot 
predict their course as judges by reference either to partisan motives or to personal 
or party loyalties. If you could get further down to the bedrock of conviction as 
to what are conceived to be fundamental principles of government and social rela- 
tions, you might be able to get closer to accurate prophecy ” (p. 49). 

“ Dissenting opinions enable a judge to express his individuality. He is not 
under the compulsion of speaking for the court and thus of securing the concurrence 
of a majority. In dissenting, he is a free lance. A dissent in a court of last resort is 
an appeal to the brooding spirit of the law, to the intelligence of a future day, 
when a later decision may possibly correct the error into which the dissenting judge 
believes the court to have been betrayed’ (pp. 67-68). 
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it is wholly unreasonable. But the distinction nevertheless exists and it is ever pres- 
ent to the conscientious judge. He recognizes that there is a wide domain of leg- 
islative discretion before constitutional boundaries are reached, and he holds him- 
self to the duty of not allowing his views of the proper exercise of that discretion 
to control. He does his work in an objective spirit. If it be said that this is an 
impossible degree of self-control and that, even with the most conscientious judge, 
political and economic views will sway the argument, albeit unconsciously, it may 
be answered that judges are constantly sustaining the validity of legislation which 
as legislators they would probably condemn. ... The distinction between ques- 
tions of mere wisdom or policy and those of power has been applied in a multitude 
of cases. In dealing with the child labor cases, from the standpoint of the power 
of Congress, the Court manifestly was not considering child labor from an eco- 
nomic or humanitarian point of view. Every member of the Court might be op- 
posed to child labor although unable to sustain the particular act as being within 
the power of Congress.” 4 


Harvard Law School. 


Tuomas REED POWELL, 


A History or CONTINENTAL Civit Procepure. Continental Legal History 
Series, Vol. VII. By Arthur Engelmann and others. Translated and 
edited by Robert Wyness Millar. With introductions by William Searle 
Holdsworth and Samuel Williston. Boston: Little, Brown & Co. 1927. 
pp. lxiv, 948. 

At the cost of much patient and learned labor, Mr. Millar has provided -the 
profession with a work of great value. At the close of the middle ages, the 
common law ceased to have any intimate contact with foreign systems, and so 
had to meet the growing demands of a rapidly developing civilization solely 
out of its own resources. That it achieved so great a measure of success, is 
due to the natural vigor of the system and the courage of those reformers who 
carried out several radical operations. This volume suggests the value of a 
science of procedure based upon the comparative study of several systems at 
various dates, from all of which may be deduced those fundamentals — quod 
semper, quod ubique, quod ab omnibus — upon which all systems are based. 
The Prolegomena by Mr. Millar is a careful statement of these “ Formative 
Principles of Civil Procedure,” explaining the analytical apparatus employed 
by continental writers, and affording a handful of clues which the reader will 
do well to hold fast when he plunges into the formidable mass of detail which 
constitutes the bulk of the book. This analytical introduction is balanced by 
a historical conclusion by Chiovenda on the ‘“‘ Roman and Germanic Elements 
in Continental Civil Procedure,” wherein the course of procedural history 
is rapidly related to the age-long conflict of Roman and Teuton. 

The core of the work consists of the following studies: Germanic pro- 
cedure (including Swedish, by Uppstrém) in the middle ages, by Engelmann; 
Roman procedure, classical and mediaeval, and canonical procedure, also by 
Engelmann. The post-mediaeval history and the existing systems of Ger- 
many, Austria, France, Italy and Sweden are described by a number of 
writers — Engelmann, Herrmann, Schwartz, Glasson, Stein, Salvioli, Rossi, 
Chiovenda, Uppstrom, Engstrémer, and Millar. It is curious that no ex- 
tended study of the history of French civil procedure has appeared since 
Stein’s, written in 1846.1 

The text of the present volume contains a vast amount of information 
which cannot fail to prove stimulating to the serious reader, while numerous 
references by the contributors, and still others by Mr. Millar himself, will 
help him to pursue the subject further. This work has brought within reach 


# Pp. 37-38. 1 A second edition appeared in 1875. 
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of the profession at large a mass of varied material and original thought upon 
a great and pressing problem — advantages which till now have been enjoyed 
only by the very few who have been blessed with cosmopolitan libraries and 
extensive knowledge of languages. The value of the work is considerably in- 
creased by a really good index which renders the nine hundred pages of highly 
technical and often unfamiliar material easily available. 


THEODORE F. T. PLUCKNETT. 
Harvard Law School. 


THE DEPARTMENT OF JUSTICE OF THE UNITED States. Institute for Govern- 
ment Research: Studies in Administration. By Albert Langeluttig. 
Baltimore: Johns Hopkins Press. 1927. pp. xvi, 318. 


The Department of Justice, it seems, is a “distinctly American product.” 
Its development illustrates the nearly incredible tenuity of early adminis- 
tration in the United States. The office of attorney general, to be sure, was 
created by the First Congress under the Constitution, but it was twenty-six 
years before even a single clerk was provided. Years afterwards, in 1861, the 
attorney general was given supervision of the district attorneys and marshals; 
in 1870 the Department of Justice was established. There have been cen- 
trifugal tendencies always, as in the statutory recognition of positions like 
that of solicitor of the treasury. Yet integration has triumphed sufficiently 
to warrant Dr. Langeluttig in saying that “the possession by the national gov- 
ernment of the United States, in the Department of Justice, of a well organ- 
ized, comprehensive, central law enforcement agency is in marked contrast 
with conditions existing in the individual states or in England. . . .” 

Beyond this, comparisons are not pushed. The principle of integration 
itself is largely taken for granted. As for departmental organization, the 
author is no blue-print perfectionist. In general, he concludes, “the ma- 
chinery of the Department of Justice is well-adapted to the performance 
of the duties allotted to it.” He approves the fact that its internal structure 
is nowhere prescribed by law, although he remarks that “the student of the 
organization of the Department of Justice finds his greatest problem at the 
point of greatest efficiency.” 

Not, however, that Dr. Langeluttig is unwilling to venture into the field 
of constructive suggestions. Part II, on “ Problems in the Administration of 
Federal Law,” is given to chapters both of analysis and of prescription. It 
is recommended that the now confused dual control over the administrative 
activities of federal court officers should be corrected by transferring the 
duties of the Department of Justice in this connection to an administrative 
bureau in the court system “with a competent administrative officer at its 
head who, under the general supervision of the Supreme Court or the Chief 
Justice, would conduct the administrative affairs of the enti-e judicial branch 
of the federal government.” In considering possible changes in the field 
forces of the department, the author resolves doubts against the sugges- 
tion that the district attorneys, marshals, and agents of the bureau of inves- 
tigation should be placed under a single direction in each judicial district. 
As for the departmental solicitors, history here should be retraced by press- 
ing the present tendency to detach them altogether from the Department of 
Justice, while stripping them of all special statutory powers and constituting 
them personal advisers to the heads of departments rather than law officers 
of the government. On the other hand, numerous separate detective forces — 
like those of the division of post office inspectors, the secret service of the 
Treasury Department, and the narcotic control work of the Prohibition 
Bureau, though not the prohibition staff itself — might advantageously be 
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concentratzd under the Department of Justice. Whether the penal institu- 
tions now administered by the Department of Justice should be given to some 
other agency (such as a department of public welfare) is considered but left 
doubtful; certainly, if this transfer were made there should be a commissioner 
under the Department of Justice in charge of pardons and paroles. Dr. 
Langeluttig emphasizes the growing importance of problems of penal admin- 
istration, particularly the provision of employment for all prisoners and of 
better housing, especially for those convicted under the narcotic acts who 
comprise nearly one-third of the total. So far as local jails go, it seems better 
to continue to rely on state facilities and to use the national government as a 
lever in their improvement. 

Apart from these discreet recommendations, the author’s method is es- 
sentially the impersonal type of description that has marked the now numer- 
ous and always useful publications of the Institute for Government Research. 
His excellent monograph leaves room for a study in administration that will 
deal more closely with such things, for example, as the working relations of 
attorneys general, the changing higher staff, the permanent underlings of the 
Department, and the district attorneys in the activities of the anti-trust 
division. Perhaps, with so sound a basis laid, Dr. Langeluttig himself will go 
on. The calmness with which, in a footnote, he dismisses the charges against 
the Department in connection with the “red scares” after the Armistice 
indicates that he could do so without exacerbation. 


ArtHuR W. MAcMAHON. 


Columbia University. 


Le CoNnTROLE JURIDICTIONNEL DE LA CONSTITUTIONALITE DES Lois. By 
André Blondel. Paris: Recueil Sirey. 1928. pp. xiv, 383. 


This is a comparative study of the American and French theory and prac- 
tice of enforcement of the constitution. The system of control by the courts 
“which has long worked so well in the United States, which is spreading to 
more and more countries,” the author would like to see adopted in France. 
His purpose in this book is “ chiefly to clear the ground, to show that in mod- 
ern France nothing now legitimately prevents its adoption, but rather juristic 
opinion is more and more favorable to it.” 

The first third of the book is a critical description of the American practice. 
Though one can pick many minor flaws the total picture is correct. The most 
serious defect is that the author has not made adequate use of modern legal 
treatises in English. Though he has consulted several recent law review arti- 
cles by Professor Powell and others, his chief reliances are Bryce’s American 
Commonwealth, James Beck’s Constitution of the United States,? and Lam- 
bert and Brown’s excellent Lutte judiciaire du Capital et du Travail organisé.* 
The latter’s favorable appraisal of the Supreme Court’s attitude in 1922 to- 
ward labor legislation therefore colors M. Blondel’s view, which is unshaded 
by the startling increase in holdings of unconstitutionality in very recent 
years.* 

This critique of our constitutional law is chiefly useful as a background for 
the second part of the book, which deals with the problem of enforcement of 
the constitution under the several forms of government during the last two 


1 1900 (French ed.). 

2 1923 (French ed.). 

3 1924. 

* See Brown, Due Process, Police Power, and the Supreme Court (1927) 40 
Harv. L. Rev. 943. 
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centuries in France, and the objections raised to the American practice of 
court control which the author champions. 

In the Third Republic no body is expressly charged with preserving the 
constitution. The courts have not undertaken the job. But the trend of re- 
cent juristic writing has been to favor court control of constitutionality of 
legislation. The author thinks the courts ought thus to alter the frame of 
government even without legislative encouragement; yet he admits they never 
will take the step without some assurance of popular support. 

But M. Blondel detects an inclination of the courts in this direction. Be- 
sides the well settled practice of testing the validity of administrative decrees 
in the courts, there is an increasing liberality in the interpretation of laws, sup- 
ported in the writings of Gény and Lambert, and further, a development of 
a hierarchy of laws. Thus adjective law gives way to substantive law; fiscal 
statutes are overborne by civil and commercial enactments; and these in turn 
by penal and administrative laws. Over all it would be easy to put the 
Constitution. 

Moreover, the courts already examine the question of “ extrinsic constitu- 
tionality,” that is, whether an alleged law was duly carried and promulgated. 
Thus the very principle of the separation of powers, which prevents our courts 
from examining into the process of enactment, is in France an obstacle only 
to inquiry into intrinsic constitutionality. Truly a subtle and supple founda- 
tion stone! 

The latter part of the book treats of what courts should exercise the power 
of rejecting unconstitutional laws and what matter should be deemed to form 
the constitution. M. Blondel stands against any special tribunal or special 
procedure, believing that constitutionality is an ordinary legal question. But 
his constitution includes much more than the fragmentary constitutional laws 
of 1875 and their amendments. It embraces the Declaration of the Rights 
of Man of 1780, not as a precise text, but, together with its later forms, as an 
unchanging and constant custom, an unwritten constitutional law, like that 
of Gardner v. Newburgh.® But not completely ynchanging, for he advances 
its flexibility as one of the advantages of such a treatment. In other words, 
he pleads for the same power in the French courts that American courts have 
exercised at least since their expansion of the Fourteenth Amendment. 

I do not share M. Blondel’s confidence in the wisdom of leaving undefined 
constitutional custom to the protection of the courts, especially to courts 
composed of career judges and not, like American courts, of men who have 
had the varied experience of practice and often of political office, and whose 
selection depends on popular or at least senatorial approval. But however 
much one may differ with some of his conclusions, his comparison of consti- 
tutional theory and practice in our two republics is stimulating. 


GorHamM RICcE, Jr. 
University of Wisconsin Law School. 


Recvert pes Cours: ACADEMIE DE Droit INTERNATIONAL, 1926. Paris: 
Librairie Hachette. 1927. Vol. II, pp. 596; Vol. III, pp. 607; Vol. IV, 
pp. 670. 

The publication of the lectures delivered at the Academy of International 
Law at The Hague, with the assistance of the Carnegie Endowment for In- 
ternational Peace, promises to enrich the literature of internatidnal law. Dur- 
ing four years, 1923, 1924, 1925, and 1926, it has yielded fourteen volumes 
which have become indispensable to a library of the subject. In fact, this 


5 2 Johns. Ch. 162 (N. Y. 1816), 
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publication of the lectures for a wider audience is one of the principle ad- 
vantages of the Academy. The volumes of 1926 bear out an impression 
created by those of previous years, that the profession of international law is 
very seriously engaged in an effort to build new foundations for the law gov- 
erning the relations of states. In this effort, full account is being taken of 
the progress made since the War in the organization of international society, 
and a law is being builded which promises to furnish a more adequate juristic 
basis for such organization to proceed in the future. It is not improbable 
that our international law will have a very different content a quarter of a 
century hence, and the lectures at the Academy may prove an important 


factor in effecting the change. 
Man O. Hupson. 
Harvard Law School. 
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APPENDIX 
CASES AFFIRMED, REVERSED, OR MODIFIED 


This table indicates the cases which have served as the bases of Notes 
and Recent Cases in Volumes forty and forty-one of the HARVARD Law 
Review which up to the date of publication have been affirmed, re- 
versed, modified or otherwise affected by subsequent proceedings in the 
same case. The table also includes citations to cases which were unre- 
ported at the time they appeared in the Review. The references are 
arranged according to the volume and page on which the case in ques- 


tion appeared. 


VOLUME 40 — 1926-1927 
The figure in bold face type indicates the page. 


108, note 19: Tompers v. Bank of 
America, 217 App. Div. 691, 217 N. Y. 
Supp. 67 (1926). See Matter of Morse, 
247 N. Y. 290, 160 N. E. 374 (1928). 

119, note 6: Frew v. Bowers, 12 
F.(2d) 625 (C. C. A. 2d, 1926), certio- 
rari granted, 273 U.S. 682 (1926). 

119, note 6: Coolidge v. Nichols, 4 
F.(2d) 112 (D. Mass. 1925), rev’d, 
Nichols v. Coolidge, 274 U. S. 531 
(1927). 

128: Ferrari v. First Nat. Bank of 
Connellsville, 127 Misc. 330, 216 N. Y. 
Supp. 280 (1926), aff'd, 219 App. Div. 
817, 220 N. Y. Supp. 853 (1927), rev’d, 
246 N. Y. 382, 159 N. E. 178 (1927). 

129: Chase Nat. Bank v. Sayles, 11 
F.(2d) 948 (C. C. A. Ist, 1926), cer- 
tiorari denied, Sayles v. Chase Nat. 
Bank, 273 U.S. 708 (1926). 

1%: Brown-Brand Realty Co. v. 
Saks & Co., 126 Misc. 336, 214 N. Y. 
Supp. 230 (1926), aff'd, 218 App. Div. 
827, 218 N. Y. Supp. 706 (1926). 

140: Nedtweg v. Wallace, 237 Mich. 
14, 208 N. W. 51 (1926), aff'd on re- 
hearing, 237 Mich. 14, 211 N. W. 647 
(1927). 

141: Stillie v. Stillie, 119 Kan. 816 
(1925), 120 Kan. 565, 244 Pac. 844 
(1926), former opinion adhered to and 
cause remanded, 121 Kan. 591, 249 Pac. 
672 (1926). 

297, note 25: Second Nat. Bank v. 
Samuel & Sons, 12 F.(2d) 963 (C.C. A. 
2d, 1926), certiorart denied, Samuel & 


Sons v. Second Nat. Bank, 273 U. S. 
720 (1926). 

300, note 13: Vogue Co. v. Vogue 
Hat Co., 12 F.(2d) 991 (C. C. A. 6th, 
1926), certiorari denied, Thompson v. 
Vogue Co., 273 U.S. 706 (1926). 

304, note 20: Flint v. Robins Dry 
Dock Co., 13 F.(2d) 3 (C. C. A. 2d, 
1926), rev'd, Robins Dry Dock & 
Repair Co. v. Flint, 48 Sup. Ct. 134 
(U. S. 1927). 

316: Northwestern Nat. Bank v. 
Madison & Kedzie Bank, now reported 
in 242 Ill. App. 22 (1926), certiorari 
denied, 242 Ill. App. xiv (1926). 

318: Wittenberg v. Fed. Mining & 
Smelting Co., 133 Atl. 48 (Del. Ch. 
1926), aff'd, Fed. Mining & Smelting 
Co. v. Wittenberg, 138 Atl. 347 (Del. 
1927), bill dismissed, Wittenberg v. 
Fed. Mining & Smelting Co., 138 Atl. 
352 (Del. Ch. 1927). 

319: Vogue Co. v. Vogue Hat Co., 
12 F.(2d) gor (C. C. A. 6th, 1926), 
certiorari denied, Thompson v. Vogue 
Co., 273 U.S. 706 (1926). 

324: Yaselli v. Goff, 12 F.(2d) 306 
(C. C. A. 2d, 1026), aff'd, 48 Sup. Ct. 
155 (U. S. 1927). 

325: Armstrong v. DeForest, 13 
F.(2d) 438 (C. C. A. 2d, 1926), cer- 
tiorari denied, 273 U. S. 734 (1926). 

327: Edgecomb v. Edmonston, 257 
Mass. 12, 153 N. E. 99 (1926). See 
Edgecomb v. Edmonston, 155 N. E. 
599 (Mass. 1927). 


> 


481, note 34: Rappoport v. Craw- 
ford, 99 N. J. Eq. 669, 134 Atl. 120 
(1926), afd, 135 Atl. 919 (N. J. 
1927). 

485, note 24: In re Gubelman, Ex 
parte Bank of Trinidad, 13 F.(2d) 732 
(C. C. A. 2d, 1926), rev’d, Equitable 
Trust Co. v. First Nat. Bank of Trini- 
dad, 48 Sup. Ct. 167 (U. S. 1928). 

485, note 1: State Industrial Board 
of New York v. Terry & Tench Co., 
now reported in 273 U. S. 639 (1926). 

486, note 2 (last paragraph): Vir- 
ginian Ry. v. United States, now re- 
ported in 273 U. S. 718 (1926). 

492: Alyea-Nichols Co. v. United 
States, 12 F.(2d) 998 (S. D. Il. 1926), 
rev’d, Pickering v. Alyea-Nichols Co., 
ar F.(2d) sor (C. C. A. 7th, 1927), 
certiorari denied, Alyea-Nichols Co. v. 
Pickering, 48 Sup. Ct. 208 (U. S. 1928). 

497: D., L. & W. R. R. v. Mayor, etc. 
of Morristown, 14 F.(2d) 257 (C. C. A. 
3d, 1926), rev’d, Delaware, L. & W. 
R. R. v. Town of Morristown, 48 Sup. 
Ct. 276 (U. S. 1928). 

606: Blair v. Shaw, now reported 
(memorandum) in 241 Ill. App. 623 
(1926). 

509: Chisler v. Byers, 121 Kan. 478, 
247 Pac. 850 (1926), aff'd after new 
trial, 124 Kan. 200, 257 Pac. 929 (1927). 

628, note 15: Bacon Service Corp. v. 
Huss, 199 Cal. 21, 248 Pac. 235 (1926), 
writ of error dismissed and certiorari 
denied, 48 Sup. Ct. 158 (U.S. 1927). 

651: Commonwealth v. Dorris, 8 Pa. 
D. & C. 210 (1926), aff'd, 287 Pa. 547, 
135 Atl. 313 (1926). 

651: Appeal of Silberman, ros Conn. 
192, 134 Atl. 778 (1926), rev’d in part, 
Blodgett v. Silberman, 48 Sup. Ct. 410 
(U. S. 1928). See (1928) 41 Harv. L. 
REv. 1066. 

775, line 31: U. S. Shipping Board v. 
Rosenberg Bros. & Co., 12 F.(2d) 721 
(C. C. A. oth, 1926), rev’d on other 
grounds, 48 Sup. Ct. 256 (U.S. 1928). 

777: Hanover Fire Ins. Co. v. Carr, 
272 U.S. 404 (1926). See further pro- 
ceedings in Hanover Fire Ins. Co. v. 
Harding, 158 N. E. 849 (Ill. 1927). 
779: Matter of Universal Rubber 
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Products Co., now reported in 15 
F.(2d) 62 (W. D. Pa. 1926). 

781: Carroll v. United States, now 
reported in 16 F.(2d) g5r (C. C. A. 2d, 
1927), certiorari denied, 273 U. S. 763 
(1927). 

881, line 12: National Surety Co. v. 
Massachusetts Bonding Co., rev’d in 
part, 19 F.(2d) 448 (C. C. A. 2d, 1927), 
certiorari denied, 48 Sup. Ct. 85 
(1927). 

902: People ex rel. Hutchings v. 
Mallon, 218 App. Div. 461, 218 N. Y. 
Supp. 432 (1926), aff'd, 245 N. Y.' 521, 
157 N. E. 842 (1927). See also 222 
App. Div. 243, 225 N. Y. Supp. 461 
(1927). 

905: Richardson Machinery Co. v. 
Scott, 122 Okla. 125, 251 Pac. 482 
(1926), aff'd on other grounds, 48 Sup. 
Ct. 264 (U.S. 1928). 

908: Hope Natural Gas Co. v. Hall, 
102 W. Va. 272, 135 S. E. 582 (1926), 
aff'd, 274 U.S. 284 (1927). 

915: People ex rel. Donner-Hanna 
Coke Corp. v. Burke, 128 Misc. 195, 
217 N. Y. Supp. 803 (1926), aff'd, 222 
App. Div. 790, 226 N. Y. Supp. 882 
(1927). 

992, note 25: Republic de Guatemala 
v. Nunez, now reported in [1927] 1 
K. B. 660. 

994, note 1: Allied Magnet Wire Co. 
v. Tuttle, 154 N. E. 480 (Ind. 1926), 
rehearing denied, 156 N. E. 558 (Ind. 
1927). 

1003, note 21: Goodyear Tire & 
Rubber Co. v. Miller, 14 F.(2d) 776 
(S. D. Cal. 1926), rev’d, 22 F.(2d) 353 
(C. C. A. oth, 1927). 

1007: Rabenstein v. Morehouse, 128 
Misc. 385, 219 N. Y. Supp. 560 (1926), 
afd, 220 App. Div. 745, 221 N. Y. 
Supp. 891 (1927). 

1011: Houghton & Co. v. Nothard, 
Lowe & Wills, Ltd., [1927] 1 K. B. 246, 
aff'd, [1928] A. C. 1. 

1011: Berkey v. Third Ave. Ry., 244 
N. Y. 84, 155 N. E. 58 (1926), reargu- 
ment denied, 244 N. Y. 602, 155 N. E. 
914 (1927). 

1023: Herminghaus v. Southern Cali- 
fornia Edison* Co., 200 Cal. 81, 252 
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Pac. 607 (1926), certiorari granted, 274 
U.S. 728 (1927), dismissed, 48 Sup. Ct. 
27 (1927). 

1077, note 1: Cahan v. Empire Trust 
Co., 9 F.(2d) 713 (C. C. A. 2d, 1926), 
rev'd, Empire Trust Co. v. Cahan, 274 
U.S. 473 (1927). See (1927) 41 Harv. 
L. Rev. gt. 


84, note 14: Montana Nat. Bank v. 
Yellowstone, 78 Mont. 62, 252 Pac. 
876 (1926), rev’d, 48 Sup. Ct. 331 
(U. S. 1928). 

84, note 17: Cent. Nat. Bank v. 
McFarland, 20 F.(2d) 416 (D. Kan. 
1927), aff'd, McFarland v. Cent. Nat. 
Bank, reported in U. S. Daily, May 10, 
1928, at p. 646 (C. C. A. 8th). 

87, note 8: Hemphill v. Orloff, 238 
Mich. 508, 213 N. W. 867 (1927), 
afd, U. S. Sup. Ct., decided June 4, 
1928. 

90: Stapleton v.« Hertz Drivurself 
Stations, Inc., 129 Misc. 772, 222 N. Y. 
Supp. 579 (1927), rev’d, 131 Misc. 52, 
225 N. Y. Supp. 661 (1927). See N. Y. 
Laws 1928, c. 508. 

90: Cohen v. Neustadter, 221 App. 
Div. 102, 222 N. Y. Supp. 602 (1927), 
rev'd, 247 N. Y. 207, 160 N. E, 12 
(1928). 

92: In re Oriel, 17 F.(2d) 800 (S. D. 
N. Y. 1927), aff'd, 23 F.2d) 409 
(C. C. A. 2d, 1928), certiorari granted, 
sub nom. Oriel v. Russell, 48 Sup. Ct. 
436 (U.S. 1928). 

94, line 6 from bottom: Pizzutti v. 
Wuchter, 134 Atl. 727 (N. J. 1926), 
rev'd, Wuchter v. Pizzutti, 48 Sup. Ct. 
259 (U. S. 1928). 

96: J. W. Hampton, Jr. & Co.-v. 
United States, now reported in 14 
Ct. Cust. App. 350 (1927), aff'd, 48 
Sup. Ct. 348 (U. S. 1928). 

101: Bowers v. Taft, 20 F.(2d) 561 
(C. C. A. 2d, 1927), certiorari granted, 
Taft v. Bowers, 48 Sup. Ct. 121 (U.S. 
1927). ‘ 

102: Lehigh Valley R. R. v. State of 
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1141, note 12: Cayzer, Irvine & Co., 
Ltd. v. Board of Trade, [1927] 1 K. B. 
269, aff'd, Board of Trade v. Cayzer, 
Irvine & Co., [1927] A. C. 610. 

1153: Shipman Coal Co. v. Delaware 
& Hudson Co., 219 App. Div. 312, 219 
N. Y. Supp. 628 (1927), aff'd, 245 N. Y. 
567, 157 N. E. 859 (1927). 


Russia, 21 F.(2d) 36 (C. C. A. 2d, 
1927), certiorari denied, 48 Sup. Ct. 
159 (U.S. 1927). 

103: Garcia v. Fantauzzi, 20 F.(2d) 
524 (C. C. A. ast, 1927), certiorari 
denied, 48 Sup. Ct. 159 (U. S. 1927). 

104: Chicago Auditorium Ass’n v. 
Willing, 20 F.(2d) 837 (C. C. A. 7th, 
1927), rev’d, Willing v. Chicago Audi- 
torium Ass’n, U. S. Sup. Ct., decided 
May 21, 1928. 

105: International Products Co. v. 
Erie Ry., 244 N. Y. 331, 155 N. E. 662 
(1927), certiorari denied, 48 Sup. Ct. 
20 (U. S. 1927). 

106: L. P. Larson, Jr., Co. v. Wm. 
Wrigley Jr., Co., 20 F.(2d) 830 (C.C. A. 
7th, 1927), rev’d as to allowance of 
federal taxes, U. S. Sup. Ct., decided 
May 14, 1928. 

235, line 19: Reed v. County Com- 
missioners, 21 F.(2d) 144 (E. D. Pa. 
1927), aff'd, 21 F.(2d) roz8 (C. C. A. 
3d, 1927), aff'd on other grounds, U. S. 
Sup. Ct., decided May 28, 1928. 

255: State v. Winterbauer, 296 S. W. 
219 (Mo. App. 1927), aff'd, 300 S. W. 
1071 (Mo. 1927). 

256: Kerr S. S. Co. v. Radio Corp. of 
America, 245 N. Y. 284, 157 N. E. 140 
(1927), reargument denied, 245 N. Y. 
620, 157 N. E. 882 (1927), certiorari 
denied, 48 Sup. Ct. 118 (U. S. 1927). 

258: Olmstead v. United States, 19 
F.(2d) 842 (C. C. A. oth, 1927), 
afd, U. S. Sup. Ct., decided June 4, 
1928. 

381, note 17: Parker v. New England 
Oil Corp., 19 F.(2d) 903 (C. C. A. 1st, 
1927), certiorari denied sub nom. Wilt- 
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see v. Hart, 48 Sup. Ct. 119 (U. S. 
1927). 

384, note 21: Great Northern Ry. v. 
United States, now reported in 22 
F.(2d) 865 (D. Minn. 1927), aff'd, U.S. 
Sup. Ct., decided May 14, 1928. 

399: Moreland v. State, 139 S. E. 77 
(Ga. 1927). See Moreland v. State, 
139 S. E. 361 (Ga. App. 1927). 

401: Fung Dai Kim Ah Leong v. Lau 
Ah Leong, now reported in 29 Hawaii 
770 (1927). 

402: Matter of Flagler, Application 
of Mohr, 130 Misc. 375, 224 N. Y. 
Supp. 30 (1927), rev’d, 223 App. Div. 
1, 227 N. Y. Supp. 318 (1928). See 
Matter of Flagler, Application of Rock- 
hill, 131 Misc. 430,:226 N. Y. Supp. 38 
(1927). 

404: Geddes v. Reeves Coal & Dock 
Co., 20 F.(2d) 48 (C. C. A. 8th, 1927), 
certiorari denied, 48 Sup. Ct. 117 (U.S. 
1927). 

406: Czarnikow-Rionda Co. v. West 
Market Grocery Co., 21 F.(2d) 309 
(C. C. A. 2d, 1927), certiorari denied, 
48 Sup. Ct. 118 (U.S. 1927). 

512, note 6: Att’y Gen. v. Belilios, 
[r927] 2 K. B. 430, rev’d, [1928] 1 
K. B. 798. 

529: The Malcolm Baxter, Jr., 20 
F.(2d) 304 (C. C. A. 2d;.1927), aff'd sub 
nom. Republic of France v. French 
Overseas Corp., as owner of the 
schooner “ Malcolm Baxter, Jr.,” U. S. 
Sup. Ct., decided May 21, 1928. 

529: Matter of Rollin Motors Com- 
pany, now reported in 23 F.(2d) 110 
(N. D. Ohio 1927). 

532: Aetna Ins. Co. v. Travis, 259 
Pac. 1068 (Kan. 1927), certiorari de- 
nied, sub nom. Aetna Ins. Co. v. Baker, 
48 Sup. Ct. 321 (U.S. 1928). 

533: Alexander Theatre Ticket Office, 
Inc. v. United States, now reported in 
23 F.(2d) 44 (C. C. A. 2d, 1927). 

535: Aldredge v. Baltimore & Ohio 
R. R., 20 F.(2d) 655 (C. C. A. 8th, 
1927), certiorari denied, 48 Sup. Ct. 
114 (U.S. 1927). 

537: Sorenson v. Boston Ins. Co., 
20 F.(2d) 640 (C. C. A. 4th, 1927), 
certiorari denied, Boston Ins. Co. v. 


Sorenson, 48 Sup. Ct. 116 (U. S. 
1927). 

539: Lynch v. Donahoe, 215 N. W. 
736 (Iowa 1927), rehearing denied, 218 
N. W. 144 (Iowa 1928). 

540: Bacon v. Miller, 221 App. Div. 
651, 225 N. Y. Supp. 99 (1927), rev'd, 
247 N. Y. 311, 160 N. E. 381 (1928). 

645, note 11: In re Lam Mow, 19 
F.(2d) 801 (N. D. Cal. 1927), aff'd, 
Lam Mow v. Nagle, 24 F.(2d) 316 
(C. C. A. oth, 1928). 

663: MacDonald v. United States, 
now reported in 22 F.(2d) 747 (C.C.A. 
1st, 1927), certiorari granted, U.S. Sup. 
Ct., May 28, 1928. 

663, line 26: In re Nicolich, 17 
F.(2d) 611 (E. D. La. 1927), aff’d, 
United States v. Nicolich, 25 F.(2d) 
245 (C. C. A. 5th, 1928). 

668: Matter of Bregman, now re- 
ported in 131 Misc. 486, 226 N. Y. 
Supp. 285 (1927). 

673: Act of Jan. 31, 1928, §2 
amended by Act of April 26, 1928. 

674: Grand Trunk Ry. v. Wright, 21 
F.(2d) 814 (C. Ce. A. 6th, 1927), cer- 
tiorari granted, U. S. Sup. Ct., May 14, 
1928. 

676: Commercial Credit Co. v. 
United States, now reported in 48 Sup. 
Ct. 232 (U.S. 1928). 

791: State ex rel. Sullivan v. Taz- 
well, 262 Pac. 220 (Ore. 1927), cer- 
tiorari granted, Tazwell v. Oregon ex 
rel. Sullivan, 48 Sup. Ct. 324 (U. S. 
1928), dismissed as moot, U.S. Sup. Ct., 
May 14, 1928. 

792: Compagnie Francaise v. Bon- 
nasse, 19 F.(2d) 777 (C. C. A. 2d, 
1927), certiorari denied, Am. Exchange 
Irving Trust Co. v. Bonnasse, 48 Sup. 
Ct. 114 (U.S. 1927). 

799: Amalgamated Clothing Work- 
ers-of America v. Curley Clothing Co., 
19 F.(2d) 439 (C. C. A. 8th, 1927), 
certiorari denied, 48 Sup. Ct. 433 


.(U. S. 1928). 


800, line 2: Black & White Taxi Cab 
Co. v. Brown & Yellow Taxi Cab Co., 
15 F.(2d) 509 (C. C. A. 6th, 1926), 
aff'd, 48 Sup. Ct. 404 (U. S. 1928). 

802: First Nat. Bank v. Snead, now 
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reported in 24 F.(2d) 186 (C. C. A. 
sth, 1928). 

805: General Investment Co. v. New 
York Central R. R., 23 F.(2d) 822 
(C. C. A. 6th, 1928), certiorari de- 
nied, 48 Sup. Ct. 436 (U.S. 1928). 

805, line 27: Decorative Stone Co. v. 
Business Trades Council, now reported 


in 23 F.(2d) 426 (C. C. A. 2d, 1928), 
certiorari denied, U. S. Sup. Ct., May 
14, 1928. 

914: Shell Co. af California v. Dunn, 
19 F.(2d) 318 (C. C. A. oth, 1927), 
certiorari denied, Dunn v. Shell Co. of 
California, 48 Sup. Ct. 35 (U. S. 
1927). 
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You still have time for a last minute bar examination 
review. The only books brief enough to permit 
this, in the time available, yet full enough 
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ADVERTISEMENTS 


Not a law book— 
The story of one of the most ex- 
traordinary cases in the history of 
American jurisprudence 


A sea tale from the law 


By FREDERICK C. HICKS 
Author of “Famous American Jury Speeches,” “Choate’s 
Arguments and Addresses.” 
The story of a tragedy of the sea, with its 
aftermath of legal complications, including 
a trial for manslaughter, in which is invoked 
the doctrine of “compulsion by necessity ” 


—that is the taking of life to save life. 
414 pages, with illustrations 
Bound in green cloth $3.00 delivered 


West Publishing Co. St. Paul 

Use WEST PUBLISHING CO. > 1928 

This On acceptance of this order, send me Hicks’ “ Human Jettison,” 
green cloth binding, at $ 3.00 delivered. 
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